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Court of Appeals of the District of Columbia. 




No. 3695. 

The United States of America ex Relatione McAlester-Edwards 
Coal Company, a Corporation, Appellant, 


vs. 

Albert B. Fall, Secretary of the Interior; Douglas H. Johnson, 
Governor of the Chickasaw Nation, and William F. Semple, Prin¬ 
cipal Chief of the Choctaw Nation. 


a Supreme Court of the District of Columbia. 

At Law. 

No. 64820. 

The United States of America ex Relatione McAlester-Edwards 
Coal Company, a Corporation, Petitioner, 


vs. 

John Barton Payne, Secretary of the Interior; Douglas H. John- 
son. Governor of the Chickasaw Nation, and William F. Semple, 
Principal Chief of the Choctaw Nation, Respondents. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 
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1 Petition for Mandamus. 

Filed December 10, 1920. 

In the Supreme Court of the District of Columbia. 

At Law. 

No. 64820. 

The United States of America ex Relatione McAlestlr-Edwards 
Coal Company, a Corporation, Petitioner, 

vs. 

John Barton Payne, Secretary of the Interior; Douglas H. John- 
son, Governor of the Chickasaw Nation, and William F. Semple, 
Principal Chief of the Choctaw Nation, Respondents. 

The petition of the United States of America, on the relation of 
McAlester-Edwards Coal Company, a corporation, respectfully 
represents: 

I. That said McAlester-Edwards Coal Company is a corporation 
duly created and organized under the laws of the Indian Territory, 
and now existing under and in accordance with the laws of the State 
of Oklahoma, owning certain properties and conducting certain busi¬ 
ness as hereinafter more particularly set forth, within the State of 
Oklahoma; and that said McAlester-Edwards Coal Company brings 
this its petition for mandamus against John Barton Payne, a resi¬ 
dent of the District of Columbia, and Douglas H. Johnson and 
William F. Semple, residents of the State of Oklahoma, in respect 
of the matters and things hereinafter set forth; that the said John 
Barton Payne is the Secretary of the Department of the Interior of 
the United States; that the said Douglas H. Johnson is the Governor 
of the Chickasaw Nation of Indians, and that the said William F. 
Semple is Principal Chief of the Choctaw Nation of Indians. 

2 That the said officers, respondents herein, at all of the 
times hereinafter mentioned had and have the general super¬ 
vision and control of the lands of the Chickasaw and Choctaw Na¬ 
tions of Indians, subject to the laws and treaties of the ’United 
States relating thereto, and that the said respondents are sued hereby 
in respect of their official duties as hereinafter more particularly set 
forth. 

TI- That under the provisions of an Act of Congress approved 
July 1st, 1902 (32 Stat. 641), entitled “An act to ratify and con¬ 
firm^ an agreement with the Choctaw and Chickasaw Tribes of 
Indians, and for other purposes,’’ the Secretary of the Interior of 
the United States was authorized and required to ascertain, set aside 
and reserve from allotment to the individual members of the said 
Tribes of Indians lands principally valuable because of their deposits 
of coal or asphalt, and that pursuant to such provision upon March 
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2oth, 1903, the Secretary of the Interior did so reserve certain lands 
lying within the domain of the Choctaw and Chickasaw Nations of 
Indians in the Indian Territory, now Oklahoma, as segregated coal 
and asphalt lands of the said Tribes of Indians. That the lands 
and realty hereinafter more particularly mentioned and described 
are a portion of the lands so segregated, set aside and reserved, and 
are located within Pittsburg County, in the State of Oklahoma. 

That the MeAlester-Edwards Coal Company is the owner and in 
possession of coal mining leases executed under and by virtue of an 
Act of Congress approv^ June 28th, 1898 (30 Stats. 495), which 
lease was dated July 3rd, 1899, and duly assigned to the 

3 McAlester-Edwards Coal Company, and which assignment 
was approved by the Secretary of the Interior on May 2nd, 

1906. 

A full, true, correct and complete copy of the said leaser is here¬ 
unto attached, marked for its identification Exhibit “A’’, and it is 
respectfully prayed that the same be taken and considered a part 
hereof in tne same manner and with like effect as if set forth in full 
herein; and it is respectfully shown that the realty hereinafter par¬ 
ticularly mentioned and described is a portion of the lands covered 
by the said lease. 

That under the authority of the provisions of the Act of Congress 
approved March 4th, 1913 (Public 437) entitled “An act authorizing 
the Secretary of the Interior to lease to the operators of coal mines in 
Oklahoma additional acreage from the unleased segregated coal land 
of the Choctaw and Chickasaw Nations’’, on Aug. 13", 1914, the said 
Choctaw and Chickasaw Nations entered into a certain coal mining 
lease with said McAlester-Edwards Coal Company, which said lease 

thereafter upon-, was approved by the Secretary of the Interior 

of the Unit^ States. A full, true, correct and complete copy of the 
said lease is hereunto attached, marked for its identification Exhibit 
“B”, and it is respectfully prayed that the same be taken and con¬ 
sidered a part hereof in the same manner and with like effect as if 
set forth in full herein; and it is respectfully shown that the realty 
hereinafter particularly mentioned and described is a portion of the 
lands covered by the said lease. 

That by the Act of Congress approved February 19th, 1912, 

4 (Public No. 91) entitled “An Act to provide for the sale of 
the surface of the segregated coal ana asphalt lands of the 

Choctaw and Chickasaw Nations, and for other purposes”, it is pro¬ 
vided that the Secretary of the Interior is authorized to sell the sur¬ 
face, leased and unleased, of the said lands of the Choctaw and 
Chickasaw Nations in Oklahoma segregated and reserved by order of 
the Secretary of the Interior dated March 24th, 1903, under the au¬ 
thority of the said Act of Congress approved July 1st, 1902, the sur¬ 
face so authorized to be sold including the entire estate in said lands, 
save the coal and asphalt reser\^ed; and by the said Act of February 
19th, 1912, it is required that the Secretary of the Interior shall 
classify and appraise the said surface so to be sold. That by the 
said Act of February 19th, 1912, it is further provided as follows: 

“Sec. 2. That after such classification and appraisement has been 
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made each holder of a coal or asphalt lease shall have a right for 60 
days, after notice in writing, to purchas- at the appraised value and 
upon the terms and conditions hereinafter prescribed, a sufficient 
amount of the surface of the land covered by his lease to embrace im¬ 
provements actually used in present mining operations or necessary 
for future operations up to 5 per centum of such surface, the num¬ 
ber, location, and extent of the tracts to be thus purchased to be ap¬ 
proved by the Secretary of the Interior; provided, that the Secretary 
of the Interior may, in his discretion, enlarge the amount of land 
to be purchased by any such lessee to not more than 10 per centum 
of the surface; provided further, that such purchase shall be taken 
and held as a waiver by the purchaser of any and all rights to ap¬ 
propriate to his use any other part of the surface of such land, ex¬ 
cept for the purpose of future operations, prospecting, and for ingress 
and egress, as hereinafter reserved; provided further, that if any 
lessee shall fail to apply to purchase under the provisions of this sec¬ 
tion within the time specified the Secretary of the Interior may, in his 
discretion, with the consent of the lessee, designate and reserve from 
sale such tract or tracts as he may deem proper and necessary to em¬ 
brace improvements actually used in present mining operations, or 
necessary for future operations, under any existing lease, and dis¬ 
pose of the remaining portion of the surface within such lease free 
and clear of any claim by the lessee, except for the purpose of future 
operations, prospecting, and for ingress and egress, as hereinafter re¬ 
served.’’ 

o That pursuant to the said Act the Secretary of the Interior 
classified and appraised the surface of the said segregated coal 
and asphalt lands of the said Nations, including the surface of the 
lands held by said McAlester-Edwards Coal Company under said 
leases; that said McAlester-Edwards Coal Company elected not to 
purchase under the provisions of Section 2 of said Act hereinabove 
quoted and failed to apply for purchase under the said provisions, al¬ 
though said McAlester-Edwards Coal Company was the owner of the 
said coal mining leases at the time of the completion of such classi¬ 
fication and appraisement. That said McAlester-Edwards Coal 
Company by virtue of its said mining leases had and was entitled to 
the free occupancy of the surface of all of the lands covered by said 
leases for its proper use and enjoyment for the purpose of the exercise 
of its rights and privileges under the said leases; that said McAlester- 
Edwards Coal Company having failed to purchase five per centum of 
the surface of its leased lands pursuant to said Section 2 of the said 
Act of February 19th, 1912, the Secretary of the Interior thereupon 
entered into an agreement with said McAlester-Edwards Coal Com¬ 
pany whereby the Secretary of the Interior, with the consent of the 
McAlester-Edwards Coal Company, designated and reserved from 
sale as proper and necessary to embrace improvements actually used 
in present mining operations or necessary for future operations 
under its said existing leases all of the lands hereinafter mentioned 
and concerned in this action, namely: 
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7 That as consideration for such agreement upon the part 
of the Secretary of the Interior, said McAlester-Edwards 

Coal Company consented and agreed that the Secretary of the In¬ 
terior at all times acting for and in the behalf of the Choctaw and 
Chickasaw Nations, might dispose of the remaining portion of the 
surface within the said leases of the McAlester-Edwards Coal Com¬ 
pany free and clear of any claim by said lessee, except as by the 
said Act of February 19th, 1912, provided. That there is hereunto 
attached, marked for its identification Exhibit “C,” a full, true, 
correct and complete copy of the resolution of the Board of Directors 
of McAlester-Edwards Coal Company agreeing to the reservation of 
the lands hereinabove described and relinquishing the rights of 
said McAlester-Edwards Coal Company in the remaining surfaxje 
of its said leases, which it is prayed sh^l be considered and held to 
be a part hereof in the same manner and with like effect as if set 
forth in full herein. 

That by the Act of Congress approved February 8th, 1918, (Pub¬ 
lic 98) entitled ^‘An Act providing for the sde of the coal and 
asphalt deposits in the segregated mineral land in the Choctaw and 
Chickasaw Nations, Oklahoma,” the Secretary of the Interior is 
authorized to sell the segregated coal and asphalt mineral deposits 
of the Choctaw and Chickasaw Nations in Oklahoma, and is re¬ 
quired, before offering the same for sale, to cause the same to be 
appraised. That said McAlester-Edwards Coal Company purchf^d 
all the coal under the first leases herein described, marked Exhibit 
“A,” at the first sale when said coal was offered for sale under said 
act last above referred to, and paying therefor the sum of 

8 $83,319.32. And by the said Act it is further provided as 
follows: 

“That any lessee shall have the preferential right, provided the 
same is exercised within 90 days after the approval of the completion 
of the appraisement of the minerals as herein provided, to purchase 
at the appraised value any or all of the surface of the lands lying 
within such lease held by him heretofore reserved by order of the 
Secretary of the Interior.” 

That pursuant to the provision of the said Act of Congress ap¬ 
proved February 8th, 1918, the Department of the Interior of the 
United States within 90 days after the approval of the completion 
of the appraisement of minerals as in said Act provided, notified 
the said McAlester-Edwards Coal Company of the appraisement of 
its said reserved surface and of the price required to be paid by it 
for such purchase, and that within such period of 90 days specified 
by the said Act of February 8th, 1918, said McAlester-Edwards Coal 
Company on November 6th, 1918, within the time and in the man¬ 
ner by law provided exercised its preferential right to purchase 
granted by the said Act, and in fact did purchase from the Choctaw 
and Chickasaw Naftions all of its said reserved surface by paying 
the first payment, $2,291.76, which was accepted by Gabe E. Parker, 
Superintendent of the Five Civilized Tribes at Muskogee, Oklahoma; 
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and that within the time and in the manner prescribed by the De- 
pairtment of the Interior of the United States made such payment 
of the purchase price as were by the Department prescribed and re¬ 
quired; and that upon October 15th, 1920, said McAlester-Edwards 
Coal Company tendered to the Choctaw and Chickasaw Nations of 
Indians and to the Department of the Interior of the United States 
for the said Nations, the whole of the purchase price of such 

9 reserved surface amounting to the sum of $10,360.06; and 
that at all times since October 15th, 1920, said McAlester- 

Edwards Coal Company has been and is the equitable owner of the 
said surface, and all of the same, and has been and is entitled to 
patent conveying to said McAlester-Edwards Coal Company all of 
the right, title, estate and interest of the Choctaw and Chickasaw 
Nations of Indians in and to the lands hereinabove particularly de¬ 
scribed, save and except the coal and asphalt therein. 

That despite such tender of purchase price and despite such right 
and ownership upon the part of said McAlester-Edwards Coal Com¬ 
pany the respondents herein have refused to accept the purchase 
price so tendered and have refused to deliver to the said McAlester- 
Edwards Coal Company patent evidencing its title to the said realty 
and do still wholly fail and refuse so to do, although it is the ad¬ 
ministrative duty of the respondents under the plain and unambigu¬ 
ous provisions of the laws of the United States above referred to 
accept and receive the said purchase price and cause to be issued 
and delivered to McAlester-Edwards Coal Company patents evidenc¬ 
ing its title to the said realty. 

That said McAlester-PMwards Coal Company at all times has 
stood and does stand ready to make payments of such purchase 
price, and does here and now continue and renew its tender thereof, 
demanding that such purchase price be accepted, and that patents 
be issued and delivered to it in accordance with its rights hereinabove 
asserted. 

That relator is without remedy in the premises, unless a remedy 
be accorded bv the mandate of this Honorable Court, and that un- 
less such remedy be granted, adjudged and made effectual the title 
and rights of relator will continue indefinitely to be clouded 

10 and the record and evidence thereof will continue to be in¬ 
complete ; and that by reason of the matters and things here¬ 
inabove set forth relator is entitled to remedy at the hands of this 
Honorable Court as hereinafter prayed for. 

Wherefore, the premises considered your petitioner prays: 

I. That a writ of mandamus may be issued and directed to the 
respondents John Barton Payne, Douglas H. Johnston and William 
F. Semple commanding them to aecept the tender of purchase price 
heretofore and now made by McAlester-Edwards Coal Company, 
and to deliver or cause to be delivered to McAlester-Edwards Coal 
Company patent evidencing the sale and effecting the conveyance 
to McAlster-Edwards Coal Company of all of the right, title, estate 
and interest of the Choctaw and Chickasaw Nations of Indians, ex¬ 
cept the coal and asphalt reserved, in and to the realty hereinabove 
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particularly described, subject only to the limitations and exceptions 
provided by the said Act of February 8th, 1918, and the said Act 
of February 19th, 1912; and. 


II. For such other right or rights, relief or order as to the Court 
may seem proper and the nature of petitioner’s case may require. 

To which end petitioner prays that a rule may issue requiring re¬ 
spondents and each of them to show cause, if any they have, why 
the writ of mandamus should not issue herein as prayed. 

McALESTER-EDWARDS COAL [seal.] 
COMPANY, 

By E. S. REA, 

President. 

FULLER, PORTER & FULLER, 

Of McAlester, Oklahoma; 

JAMES W. BELLER, & 

CONRAD H. SYME, 

Attorneys for Petitioner. 

Attest: 

M. E. WILLIAMS, 

Secretary. 


11 State of Kansas, 

County of Montgomery, ss: 

Before me, H. H. Smith, a Notary Public within and for Mont¬ 
gomery County, Kansas, at my office in said State and County, per¬ 
sonally appeared E. S. Rea, who being by me first duly sworn, on 
oath says that he is the President of McAlester-Edwards Coal Com¬ 
pany, the relator corporation named in the foregoing petition; that 
he has read the foregoing petition by him subscribed as such Presi¬ 
dent, and knows the contents thereof; that the statements of fact 
therein made as upon personal knowledge are true, and those made 
upon information and belief he believes to be true. 


Subscribed and sworn to before me this 29th day of Nov., A. D. 


1920. 


My Commission Expires 3/31/21. 


H. H. SMITH, [seal.] 
Notary Public. 


Exhibit “A.” 


Department of the Interior, 
Washington, D. C., May 2,1906. 


The assignment of this lease to The McAlester Edwards Coal Com 


pany is hereby approved. 
(Signed) 


THOS. RYAN, 
First Assistant Secretary. 
-E. R. S. 


2-^695a 


I 

V 
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No. 322. Received Sept. 1, 1899. Office of U. S. Ind. Ins. for 
Indian Territory. 


Indian Territory Mining Lease. 

(Choctaw and Chickasaw Nations.) 

Indenture of Lease made and entered into in quadruplicate on this 
Third day of July, A. D. 1899, by and between Napolean 

12 B. Ainsworth and Lenniel C. Burris, as mining trustees of 
the Choctaw and Chickasaw nation, parties of the first part, 

and Daniel EMwards and Thomas D. Edwards, trading as D. Ed¬ 
wards and Son, of McAlester, Choctaw Nation, Indian Territory, 
parties of the second part, under and in pursuance of the provi¬ 
sions of the act of Congress approved June 28th, 1898 (30 Stats., 
495), the agreement set out in section twenty-nine thereof duly 
ratified on August 24th, 1898, and the rules and regulations pre¬ 
scribed by the Secretary of the Interior on October 7, 1898, rela¬ 
tive to mining leases in the Choctaw and Chickasaw nations. 

Now, therefore, this indenture witnesseth. That the party of the 
first part, for and in consideration of the royalties, covenants, stipu¬ 
lations, and conditions hereinafter contained and hereby agreed to 
be paid, observed, and performed by the parties of the second part, 
their executors, administrators, or assigns, does hereby demise, grant, 
and let unto the parties of the second part, their executors, admin¬ 
istrators, or assigns, the following described tract of land, lying and 
being within the Choctaw Nations, and within the Indian Territory, 
to wit: The east half (E. i/^) of section twenty four (Sec. 24) of 
toumship three north (Tp. 3 N.) of range thirteen east (R-J3-E) and 
all of section Nineteen {19) of township three north of range fourteen 
east of the Indian meridian, and containing Nine Hundred Sc Sixty 
acres, more or less, for the full term of thirty {30) years from date 
hereof for the sole purpose of prospecting for the mining Coal. A 
map of said lease is attached hereto and made a part of this lease for 
a more difinite description of same. 

13 In consideration of the premises the parties of the second 
part hereby agree, and bind themselves, their executors, ad¬ 
ministrators, or assigns, to pay or cause to be paid to the United 
States Indian agent for Union Agency, Indian Territory, as royalty, 
the sum of money as follows, to wit: 

On the production of all coal mines developed and operated under 
this lease the sum of ten {10) cents per ton for each and every ton 
of coal produced, passing over a one inch screen. 

On asphaltum the sum of — cents per ton for each and every ton 
produced. 

On oil the sum of — per centum of the value of all oil produced. 
On all other minerals, such as gold, silver, iron, and the like, as 
follows (l^mpling charges to be first deducted): On all net smelter 
returns of ore over fifty ($50) dollars per ton and under, a royalty 
of ten (10) per cent; on all net smelter returns of ore over fifty ($50) 
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dollars per ton and less than one hundred and fifty ($150) dollars 
per ton, a royalty of fifteen (15) per cent; on all net smelter returns 
of ore over one hundred and fifty ($150) dollars per ton and less 
than three hundred ($300) dollars per ton, a royalty of twenty (20) 
per cent, and all net smelter returns of ore over three hundred ($300) 
dollars per ton, a royalty of twenty-five (25) per cent. 

And all said royalties accruing for any month shall be due and 
payable on or before the 25th day of the month succeeding. 

And the parties of the second part further agree, and bind 

14 themselves, their executors, administrators, or assigns to pay 
or cause to be paid to the United States Indian agent for the 

Union Agency, Indian Territory, as advanced royalty on each and 
every mine or claim within the tract of land covered by this leaser 
the sums of money as follows, to wit: One hundred dollars per an¬ 
num, in advance, for the first and second years; two hundred dollars 
per annum in advance for the third and fourth years; and five hun¬ 
dred dollars per annum, in advance, for the fifth and each succeed¬ 
ing year thereafter, of the term for which this lease is to run, it being 
understood and agreed that said sums of money to be paid as afore¬ 
said shall be credited on royalty should the parties of the second part 
develop and operate a mine or mines on the lands leased by this in¬ 
denture, and the production of such mine or mines exceed such sums 
paid as advanced royalty as above set forth, and further, that should 
the parties of the second part neglect or refuse to pay such advanced 
annual royalty for the period of sixty days after the same becomes 
due and payable under this lease then this lease shall be null and 
void, and all royalties paid in advance shall become the money and 
property of the Choctaw and Chickasaw tribes of Indians, subject to 
the regulations of the Secretary of the Interior aforesaid. 

The parties of the second part further covenant, and agree, to ex¬ 
ercise diligence in the conduct of the prospecting and mining op¬ 
erations, and to open mines or sink wells for oil, and operate same 
in a workmanlike manner to the fullest possible extent on the above 
described tract of land; to commit no waste upon said land or upon 
the mines that may be thereon, and to suffer no waste to be 

15 committed thereon; to take good care of the same, and to sur¬ 
render and return the premises at the expiration of this lease 

to the parties of the first part in as good condition as when received, 
ordinary wear and tear in the proper use of the same for the purposes 
hereinbefore indicated and unavoidable accidents excepted, and not 
to remove there-from any buildings or improvements erected thereon 
during said term by the said Z). Edwards and Son the parties of the 
second part, but said buildings and improvements shall remain a part 
of said land and become the property of the owner of the land as a 
part of the consideration for this lease, in addition to the other con¬ 
sideration herein specified—except engines, tools, and machinery, 
which shall remain the property of the said parties of the second 
part; that they will not permit any nuisance to be maintained on 
the the premises, nor allow any intoxicating liquors to be sold or 
given away to be used for any purposes on the premises, and that 
thev will not use the premises for any other purpose than that au- 
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thorized in this lease, nor allow them to be used for any other pur¬ 
pose ; that they will not at any time during the term hereby granted, 
assign or transfer their estate, interest, or term in said premises and 
land or the appurtenances thereto to any person or persons whom¬ 
soever without the written consent thereto of the parties of the first 
part being first obtained, subject to the approval of the Secretary of 
the Interior. 

And the said parties of the second part further covenant, and 
agree, that they will keep an accurate account of all mining opera¬ 
tions, showing the whole amount of mineral, mined or removed, 
and that there shall be a lien on all implements, tools, mov- 
16 able machinery, and other personal chattels used in said pros¬ 
pecting and mining operations, and upon all such minerals, 
metals, and substances obtained from the land herein leased, as se¬ 
curity for the monthly payment of said royalties. 

And the parties of the second part agree, that this indenture of 
lease shall be subject in all respects to the rules and regulations here¬ 
tofore or that may be hereafter prescribed, under the said act of 
June 28th, 1898, by the Secretary of the Interior relative to mineral 
leases in the Choctaw and Chickasaw nations; and further, that 
should the parties of the second part, their executors, administra¬ 
tors, or assigns, violate any of the covenants, stipulations, or pro¬ 
visions of this lease, or fail for the period of thirty days to pay the 
stipulated monthly royalties provided for therein, then the Secre¬ 
tary of the Interior shall be at liberty, in his descretion, to avoid 
this indenture of leases, and cause the same to be annulled, when 
all the rights, franchises, and privileges of the parties of the second 
part, their executors, administrators, or assigns, hereunder shall cease 
and end, without further proceedings. 

The parties of the second part are firmly bound for the faithful 
compliance with the stipulations of this indenture by and under 
the bond made and executed by the parties of the second part as 
principals, and the Fidelity and Deposit Company of Maryland, 
as surety entered into the third day of July A. D. 1899, and which 
is on file in the Indian Office. 
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In witness whereof, The said parties of the first and second parts 
have hereunto set their hands and affixed their seals the 
17 day and year first above mentioned. 

Witnesses: 

HAMPTON TUCKER, 

McAlester, I. T., as to 

NAPOLEON B. AINSWORTH, [seal.] 
Trustee for Choctaw Nation. 

JESSE L. SCHULTZ, 

Wilburton, I. T., as to 

LEMUAL C. BURRIS, [seal.] 

Trustee for Chickasaw Nation. 

SAMUEL GUERRIER, 

So. McAlester, I. T., 

DUNCAN M. MCPHIE, 

McAlester, I. T., as to 

D. EDWARDS & SON, [seal.] . 

By DANIEL EDWARDS. 

SAMUAL GUERRIER, 

DUNCAN M. MACPHIE, as to 

DANIEL EDWARDS. [seal.] 

SAMUAL GUERRIER, 

HAMPTON TUCKER, 

McAlester, I. T., as to 

THOMAS D. EDWARDS. [seal.] 

(Endorsed: 4031. Indian office 2 Duplicate File No. 39. No. 1, 
Department of Interior, Washington, D. C. Mineral Lease. Na¬ 
poleon B. Ainsworth, Lemuel C. Burris, Mining Trustees, c/o D. 
Edwards & Son of McAlester, I. T. Dated July 3" 1899. 1799. 

Muskogee, I. T., July 2, 1899. Department Interior. Rec^d July 
29" 1899. Int. Ter. Div. No. 2146. 


18 Exhibit ‘^A” 2. 

Department of the Interior, 

Washington, D. C., May 2, 1906. 

The assignment of this lease to The McAlester Edwards Coal Com¬ 
pany is hereby approved. 

(Signed) THOS. RYAN, 

First Assistant Secretary. 

E. R. S. 


No. 322. Received Sept. 1, 1899. Office of U. S. Ind. Ins. for 
Indian Territory. 
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Indian Territory Mining Lease. 

(Choctaw and Chickasaw Nations.) 

Indenture of lease, made and entered into in quadruplicate, on this 
third day of July A. 1). 1899, by and between Napolean B. Ains- 
ivorth and Lenniel C. Bunds as mining trustees of the Choctaw 
and Chickasaw nation, parties of the first part, and Daniel Ed¬ 
wards and Thomas D. Edwards trading as D. Edwards and Son 
of McAlester Choctaw Nation, Indian Territory parties of the sec¬ 
ond part, under and in pursuance of the provisions of the act of 
Congress approved June 28th, 1898 (30 Stats., 495), the agree¬ 
ment set out in section twenty-nine thereof duly ratified on Au¬ 
gust 24th, 1898, and the rules and regulations prescribed by the 
Secretary of the Interior on October 7, 1898, relative to mining 
leases in the Choctaw and Chickasaw nations. 

Now, therefore, this indenture witnesseth. That the party of the 
first part, for and in consideration of the royalties, covenants, stipu¬ 
lations, and conditions hereinafter contained and hereby agreed to 
be paid, observed, and performed by the parties of the second part, 
their executors, administrators, or assigns, does hereby demise, grant, 
and let unto the parties of the second part, their executors, admin¬ 
istrators, or assigns, the following described tract of land, lying 
and being within the Choctaw Nations, and within the Indian Ter¬ 
ritory, to wit: The Southwest quarter (S. W. 14 .) and the 
19 north half of the southeast quarter (N. V 2 of S. E. 1 / 4 ) of 
section sixteen (16); South half of section seventeen (17) ; 
north half of section twenty (20) ; North half of north west quarter 
(N. 14 of N. W. 1/4) of section twenty-one (21), of township three 
north (Tp. 3 N.) of range fourteen east (R-14-E) of the Indian 
meridian, and containing Nine Hundred & Sixty acres, more or less 
for the full term of thirty (30) years from date hereof for the sole 
purpose of prospecting for mining Coal. A map of said lease is at¬ 
tached hereto and made a part of this lease for a more definite de¬ 
scription of same. 

In consideration of the premises the parties of the second part 
hereby agree, and bind themselves, their executors, administrators, 
or assigns, to pay or cause to I>e paid to the United States Indian 
agent for Union Agency, Indian Territory, as royalty, the sum of 
money as follows, to wit: 

On the production of all coal mines developed and operated under 
this lease the sum of ten (10) cents per ton for each and every ton 
of coal produced, passing over a one inch screen. 

On asphaltum the sum of — cents per ton for each and every 
ton produced. 

On oil the sum of — per centum of the value of all oil produced. 
On all other minerals, such as gold, silver, iron, and the like, as 
follows (Sampling charges to be first deducted): On all net smelter 
returns of ore over fifty ($50) per ton and under, a royalty of ten 
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(10) per cent; on all net smelter returns of ore over fifty ($50) 
dollars per ton and less than one hundred and fifty ($150) dollars 
per ton, a royalty of fifteen (15) per cont; on all net smelter 

20 returns of ore over one hundred and fifty ($150) dollars per 
ton and less than three hundred ($300) dollars per ton, a 

royalty of twenty (20) per cent, and all net smelter returns of ore 
over three hundred ($300) dollars per ton, a royalty of twenty-five 
(25) per cent. 

And all said royalties accruing for any month shall be due and 
payable on or before the 25th day of the month succeeding. 

And the parties of the second part further agree, and bind them¬ 
selves, their executors, administrators, or assigns to pay or cause to 
be paid to the United States Indian agent for the Union Agency, 
Indian Territory, as advanced royalty on each and every mine or 
claim within the tract of land covered by this leases the sum of 
money as follows, to wit: One hundred dollars per annum, in ad¬ 
vance, for the first and second years; two hundred dollars per annum 
in advance for the third and fourth years; and five hundred dollars 
per annum, in advance, for the fifth and each succeeding year there¬ 
after, of the term for which this lease is to run, it being under¬ 
stood and agreed that said sums of money to be paid as aforesaid 
shall be credited on royalty should the parties of the second part 
develop and operate a mine or mines on the lands leased by this 
indenture, and the production of such mine or mines exceed such 
sums paid as advanced royalty as above set forth, and further, that 
should the parties of the second part neglect or refuse to pay such 
advanced annual royalty for the period of sixty days after the same 
becomes due and payable under this lease then this lease shall be 
null and void, and all royalties paid in advance shall become the 
money and property of the Choctaw and Chickasaw tribes 

21 of Indians, subject to the regulations of the Secretary of the 
Interior aforesaid. 

The parties of the second part further covenant, and agree, to 
exercise diligence in the conduct of the prospecting and mining 
operations, and to open mines or sink wells for oil, and operate same 
in a workmanlike manner to the fullest possible extent on the above 
described tract of land; to commit no waste upon said land or upon 
the mines that may be thereon, and to suffer no waste to be com¬ 
mitted thereon; to take good care of the same, and to surrender and 
return the premises at the expiration of this lease to the parties of 
the first part in as good condition as when received, ordinary wear 
and tear in the proper use of the same for the purposes hereinbefore 
indicated and unavoidable accidents excepted, and not to remove 
therefrom any buildings or improvements erected thereon during 
said term by the said D. Edwards and Son the parties of the second 
part, but said buildings and improvements shall remain a part of said 
land and become the property of the owner of the land as a part of 
the consideration for this lease, in addition to the other consideration 
hterin specified—except engines, tools and machinery, which shall re¬ 
main the property of the said parties of the second part; that they 
will not permit any nuisance to be maintained on the premises, nor 
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allow any intoxicating liquors to be sold or given away to be used 
for any purposes on the premises, and that they will not use the 
premises for any other purpose than that authorized in this lease, 
nor allow them to be used for any other purpose; that they will not at 
any time during the term hereby granted, assign or transfer 

22 their ea^tate, interest, or term in said premises and land or 
the appurtenances thereto to any person or persons whomso¬ 
ever without the written consent thereto of the parties of the first 
part being first obtained, subject to the approval of the Secretary 
of the Interior. 

And the said parties of the second part further covenant, and agree, 
that they will keep an accurate account of all mining operations, 
showing the whole amount of mineral, mined or removed, and that 
there shall be a lien on sdl implements, tools, movable machinery, 
and other personal chattels used in said prospecting and mining 
operations, and uppon all such minerals, metals, and substances 
obtained from the land herein leased, as security for the monthly 
payment of said royalties. 

And the parties of the second part agree, that this indenture of 
lease shall be subject in all respects to the rules and regulations here¬ 
tofore or that may be hereafter prescribed, under the said act of 
June 28, 1898, by the Secretary of the Interior relative to mineral 
leases in the Choctaw and Chickasaw nations; and further, that 
should the parties of the second part, their executors, administrators, 
or assigns, violate any of the covenants, stipulations, or provisions 
of this lease, or fail for the period of thirty days to pay the stipulated 
monthly royalties provided for herein, then the Secretary of the 
Interior shall be at liberty, in his dascretion, to avoid this indenture 
of leaser, and cause the same to be annulled, when all the rights, 
franchises, and privileges of the parties of the second part, their 
executors, administrators, or assigns, hereunder shall cease and end, 
without further proceedings. 

The parties of the second part are firmly bound for the 

23 faithful compliance with the stipulations of this indenture 
by and under the bond made and executed by the parties of 

the second part as principals, and the Fidelity and Deposit Company 
of Maryland, as surety entered into the third day of July A. D. 1899, 
and which is on file in the Indian Office. 
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In witness whereof, the said parties of the first and second parts 
have hereunto set their hands and affixed their seals the day and 
year first above mentioned. 

Witnesses: 

HAMPTON TUCKER, 

McAlester, I. T., as to 

NAPOLEON B. AINSWORTH, [seal.] 
Trustee for Choctaw Nation. 

JESSE L. SCHULTZ, 

Wilburton, I. T., as to 

LEMUAL C. BURRIS, [seal.] 

Trustee for Chickasaw Nation. 

SAMUEL GUERRIER, 

So. McAlester, I. T.; 

DUNCAN M. McPHIE, 

McAlester, I. T., as to 

D. EDWARDS & SON, [seal.] 

By DANIEL EDWARDS. 

SAMUEL GUERRIER, 

DUNCAN M. MACPHIE, as to 

DANIEL EDWARDS. [seal.] 

SAMUAL GUERRIER, 

HAMPTON TUCKER, 

McAlester, I. T., as to 

THOMAS D. EDWARDS. [seal.] 

Exh. 

Whereas, Napoleon B. Ainsworth and Lemual C. Burrin, Mining 
Trustees of the Choctaw and Chickasaw Nations, Oklahoma, (for¬ 
merly Indian Territory), parties of the second part, acting under 
Section 29 of the Act of Congress approved June 28, 1898 (30 Stat. 
495), entered into certain leases, dated the 3rd day of July, A. D. 
1899, for the purpose of prospecting for an- mining coal, which 
leases cover the following described tracts of land, situate in Pitts¬ 
burg County, State of Oklahoma, to-wit: 

Lease No. 1. 

The east half of Section twenty-four (24). Township three north 
(3), range thirteen (13) east, and all of section nineteen (19), 
township three north, range fourteen (14) east. 


3 "*"^ 695 ® 
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24 Least No. 2. 

The north half of Section twenty (20) ; the south half of section 
seventeen (17); the southwest quarter and the north half of the 
southeast quarter, of Section sixteen (16); and the north half of the 
northwest quarter of Section twenty-one (21) ; all in Township three 
(3) north, range fourteen (14) east: 

Whereas, on March 10, 1906, Harriet Edwards and Thomas I>. 
Edwards, sole surviving partners of the above mentioned firm of 
D. Edwards & Son, sold, transferred, assigned and conveyed all their 
estate, interest and term in the above described premises and land, 
and the appurtenances thereunto belonging, with all rights and 
privileges accruing to them under the terms of the above described 
leases, to The McAlester-Edwards Coal Company, a corporation, or¬ 
ganized under the laws of Indian Territory and now existing under 
the lows of the State of Oklahoma, which said sale, transfer and 
assignment was duly approved by Thos. Ryan, First Assistant Secre¬ 
tary of the Interior, on May 2, 1906, and 

Whereas, by Act of Congress approved March 4, 1913, entitled “An 
Act authorizing the Secretary of the Interior to lease to the Operators 
of coal mines in Oklahoma additional acreage from the unleased 
Segregated Coal land of the Choctaw and Chickasaw Nations” (Pub¬ 
lic No. 437) provision is made whereby the Secretary of the In¬ 
terior under rules and regulations to be prescribed by him, may 
grant to the operator of any coal mine or mines in the State of 
Oklahoma, the right to lease additional acreage from the unleased 
segregated coal land of the Choctaw and Chickasaw Nations, in the 
State of Oklahoma, not to exceed in any case six hundred forty 
acres of land, which additional lands shall adjoin and be continuous 
to the coal mining property of the applicant in operations, and must 
be necessary for the successful administration of such mine or mines; 
Provided, that the lease or leases on such additional coal lands shall 
not be made for a longer period of time than existing leases of the 
respective applicants and shall not be made at a less rate of royalty 
than the rate of royalty paid on existing leases now in operation in 
said State of Oklahoma; and 

Whereas, said The McAlester-Edwards Coal Company is a coal min¬ 
ing corporation in good faith actually operating coal mines on its 
existing coal leases in the Choctaw Nation, State of Oklahoma, and 
desired to avail itself of the provisions of the said Act of Congress of 
March 4, 1918, and to add to its said existing coal leases certain ad¬ 
ditional lands from the unleased segregated coal lands in said Nation 
and State, which additional lands adjoin and are contiguous to the 
coal mining properties of said The MbAlester-Edwards Coal Com¬ 
pany in operation and are necessary for the successful operations and 
administration of such coal mining properties. 

Now, therefore, the undersigned the Mining Trustees of the Choc¬ 
taw and CJhickasaw Nations of McAlester, Oklahoma, and the McAles¬ 
ter-Edwards Coal Company hereby jointly and severally agree and 
consent, subject to the approval of the Secretary of the Interior, that 
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the following described tracts of the unleased segregated coal lands 
of the Choctaw and Chickasaw Nations, aggregating 480 acres, more 
or less, be and the same are hereby added to and made a part of the 
existing coal mining lease No. 1 of said The McAlester-Edwards Coal 
Company, to-wit: 

25 The northeast quarter, and the east half of the northwest 

quarter of Section twenty-five (25); the east half of the south¬ 
west quarter of Section twenty-four (24); all in township three (3) 
north, range Thirteen (13) east; the northwest quarter of the north¬ 
west quarter of Section thirty (30); the south half of the southeast 
quarter, and the southeast quarter of the southwest quarter of Section 
eighteen (18); all in Township Three (3) north, range fourteen 

(14) east: 

And that the following described tracts of unleased segregated coal 
lands of the Choctaw and Chickasaw Nations, aggregating 160 acres, 
more or less, be and the same are hereby added to and made a part 
of the existing coal mining lease No. 2, of said The McAlester Coal 
Company, to-wit: 

The southwest quarter of the northwest quarter of Section fifteen 

(15) ; the south half of the northeast quarter, and the southeast 
quarter of the northwest quarter of Section Sixteen (16); all in town¬ 
ship three (3) north, range fourteen (14) east. 

The said The McAlester-Edwards Coal Company for itself, its suc¬ 
cessors, and assigns, expressly agree that all the convenants, stipula- 
and provisions of its existing coal mining leases shall continue in 
full force and effect and shall apply to said additional acreage hereby 
added to said existing leases, and that said additional acreage shall 
be subject in all respects to the rules and regulations approved May 
22 , 1900, as amended December 6, 1907, prescribed under the act 
of June 28, 1898, (30 Stat. 495), and the regulations approved 
June 18, 1913, prescribed under the Act of March 4, 1913, (Public 
No. 437), and regulations that may hereafter be prescribed under 
said Acts of June 28, 1898, and March 4, 1913, by the Secretary of 
the Interior relative to coal mining leases in the Choctaw and Chicka¬ 
saw Nations, State of Oklahoma; and further expressly agrees that 
the lease of the McAlester-Edwards Coal Company on said additional 
area shall terminate July 2, 1929, the same date that the existing 
leases terminate, and that the rate of royalty on coal mines, applicable 
to said additional area, shall be eight (8) cents per ton of 2,000 
pounds, on mine run, or coal as it is taken from the mine, including 
that which is commonly called slack, being the same royalty pro¬ 
vided by the existing leases, and all said royalties accruing for any 
month shall be due and payable on or before the 25th day of the 
month succeeding; and further expressly agrees to pay to the 
United States Indian Superintendent, Union Agency, Muskogee, 
Oklahoma, or such other officer as may be designated by the Secretary 
of the Interior, any additional rate of royalty on said additional 
acreage that may be prescribed by the Secretary of the Interior 
during the remainder of the term of the said lease as hereby 
amended. 

The McAlester-Edwards Coal Company as successor to the herein- 
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above mentioned copartnership of D. Edwards & Son, is bound for 
the faithful performance of the covenants and stipulations of the 
agreement and the said coal leases above described by and under a 
bond in the sum of Fifty Thousand Dollars ($50,000), made and 
executed by the said copartnership of D. Edwards & Son as prin¬ 
cipals, and Fidelity and Deposit Comply of Maryland, as surety, 
entered into on July 3, 1899, and which is on file in the Indian 
Office at Washington, D. C., said Fidelity and Deposit Com- 
26 pany of Maryland as much surety having consented to the 
assignment of said leases to The McAlester-Edwards Coal 
Company of the additional land above described, to its said existing 
leases, and has agreed that the said bond shall remain in full force 
and effect in the same manner and to the same extent as if the said 
640 acres additional, above described, had been included in the origi¬ 
nal lease. 

In witness whereof, the Mining Trustees of the Choctaw and 
Chickasaw Nations have hereunto set their hands and The McAlester- 
Edwards Coal Company has caused its corporate name to be sub¬ 
scribed by its President, attested by its Secretary, and its corporate 
seal thereto affixed this 13th day of August, 1914. 

WILLIAM R. McINTOSH, 

Mining Trustee for Choctaw Nation. 

Witnesses: 

T. B. LATHAM, 

HAMPTON TUCKER, 

Both Witnesses of McAlester, Okla. 

HAMP WILLIS, 

Mining Trustee for Chickasaw Nation. 

Witnesses: 

T. B. LATHAM, 

HAMPTON TUCKER, 

Both Witnesses of McAlester, Okla. 

THE MCALESTER-EDWARDS COAL CO., 
By E. S. REA, 

President. 

Witnesses: 

L. J. MORGAN, 

A. E. WILSON, 

Both Witnesses of Coffeyville, Kansas. 


Attest: 

M. E. WILLIAMS, 

Secretary. 

Witnesses: 

M. CRUTCHER, 

FRANCIS L. DREW, 

Both Witnesses of McAlester, Okla. 









THE U. 8. OF A., ETC., VS. A. B. FALL, ETC., ET AL. 


21 


27 Whereas, the mining trustees of the Choctaw and Chicka¬ 
saw Nations and the McAlester-Edwards Coal Company, a 
corporation, acting under the Act of March 4, 1913, and the rules 
and regulations prescribed thereunder by the Secretary of the In¬ 
terior on June lo, 1913, entered into an agreement on the 13th day 
of August 1914, subject to the approval of the Secretary of the In¬ 
terior, whereby certain tracts of the unleased segregated coal lands 
of the Choctaw and Chickasaw Nations, aggregating 640 acres, are 
added to and made a part of the existing coal mining leases Nos. 
1 and 2 of the said The McAlester-Edwards Coal Company, the said 
tracts being situated in Pittsburg County, State of Oklahoma, and de¬ 
scribed as follows, to-wit: 

The northeast quarter, and the east half of the northwest quarter 
of section twenty-five (25); the east half of the southwest quarter 
of section twenty-four (24) ; all in township three (3) north, range 
thirteen (13) east; the southwest quarter of the northwest quarter of 
section fifteen (15); the southeast quarter of the northeast quarter 
and the i<x)uthwest quarter of the northeast quarter, and the southeast 
quarter of the northwest quarter, of Section sixteen (16); and thd 
south half of the southeast quarter, and the southeast quarter of the 
southwest quarter, of Section eighteen (18); and the northwest quar¬ 
ter of the northwest quarter of Section thirty (30); all in Township 
three (3) north, range fourteen (14) east. 

Now, therefore. The Fidelity and Deposit Coal Company of Mary¬ 
land, security for the McAlester-Edwards Coal Company on the 
bonds accompanying the coal mining leases above describe, hereby 
consents to The McAlester-Edwards Coal Company adding to and 
making part of their said existing coal leases Nos. 1 and 2, subject 
to the approval of the Secretary of the Interior, the tracts of the un¬ 
leased segregated coal lands of the Choctaw and Chickasaw Nations 
and The McAlester-Edwards Coal Company, whereby said tracts of 
the unleased segregated coal lands are added to and made a part of 
the said existing coal leases and agrees that the said bond shall re¬ 
main in full force and effect and in the same manner and to the 
same effect as if said additional 640 acres had been included in the 
original leases above described. 
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In witness whereof, The Fidelity and Deposit Company of Mary¬ 
land has caused its corporate name to be subscribed by its President, 
attested by its Secretary, and its corporate seal hereto affixed, this 
13th day of August 1914, in quintriplicate. 

THE FIDELITY AND DEPOSIT COM¬ 
PANY OF MARYLAND, 

Bv GEORGE L. RODEUFFE, 

V ice-President. 

Witnesses: 

JAMES J. HOLDEN, 

CHARLES YALE, Jr., 

Both Witnesses of Ellicott City, Md. 

Attest: 

F. A. BACH, 

Asst. Secretary. 

28 Witnesses: 

JAMES J. HOLDEN, 

CHARLES YALE, Jr., 

Both Witnesses of Ellicott City, Md. 

Extracts from the Minute Book of the Board of Directors of the 

McAlester-Edwards Coal Company. 

“A meeting of the board of Directors of the McAlester-Edwards 
Coal Company was held at its office on the 10th day of August, 1914. 

“The following resolution was duly adopted: 

Resolved. That it is the desire and for the best interest of the Com¬ 
pany that it take advantage of the provisions of the Act of Congress 
approved March 4, 1913, and acquire additional acreage of the un¬ 
leased segregated coal lands of the Choctaw and Chickasaw Nations 
adjoining and contiguous to its existing leases Nos. 1 and 2 in 
Pittsburg County, State of Oklahoma: 

Wherefore, The President, or Vice President, and the Secretary, or 
Assistant Secretary, be and are hereby authorized and directed to 
enter into a contract with the mining Trustees of the Choctaw and 
Chickasaw Nations, whereby the following described tracts situated in 
Pittsburg County, State of Oklahoma, shall be added to and become 
a part of the existing leases of this Company, to-wit : 

The northeast quarter, and the east half of the northwest quarter, 
of Section twenty-five (25); the east half of the northwest quarter 
of Section twenty-four (24), all in township three (3) north, range 
thirteen (13) east; the southwest quarter of the northwest quarter 
of Section fifteen (15); the southeast quarter of the northeast quar¬ 
ter and the southwest quarter of the northeast quarter, and the south¬ 
east quarter of the northwest quarter, of section sixteen (16); and 
the south half of the southeast quarter, and the southeast quarter of 
the southwest quarter, of Section eighteen (18); and the northwest 
quarter of the northwest quarter of Section thirty (30); all in Town¬ 
ship three (3) north, range fourteen (14) east.” 
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State of Oklkahoma, 

County of Pittsburg, ss: 

I, M. E. Williams, Secretary of The McAlester-Edwards Coal Com¬ 
pany, do hereby certify that I have compared the foregoing extracts 
and transcripts from the minute book of the Board of Directors of 
the McAlester-Edwards Coal Company with the iriginal 
29 minute book, and that the same are correct extracts and 
transcripts therefrom as they appear of record and are set 
forth and contained in said minute book; and I further certify that 
I have compared the foregoing resolution with the original thereof, 
as recorded in said minute book, and do certify that the same is cor¬ 
rect and true transcript therefrom, and of the whole of said re¬ 
solution; and that the said resolution has not been revoked or 
rescinded. 

Given under my hand and the seal of said Company this 11th day 
of August, 1914. 

M. E. WILLIAMS, 

Secretary. 


Exhibit 


Resolution. 


Adopted 7/13/18. 

Whereas, Under date of Feb. 4th, 1914, there was prepared by 
M. J. Smith, Civil Engineer, under the direction and supervision 
of Mr. P. B. Drew, General Manager of this Company, and by him 
filed with the Commissioner to the Five Civilized tribes, a certain map 
or plat showing the land to be reserved by this Company for mining 
operations under its coal leases in the Choctaw Nation, as provided 
by the Act of Congress approved February 19, 1912; therefore, be it 

Resolved: That the act of the said F. B. Drew in preparing and 
filing said map or plat be in all things approved, ratified and con¬ 
firmed ; and that said map or plat correctly shows and describes the 
land required and selected by this Company to be reserved for its min¬ 
ing operations under said leases, as provided by the terms of the Act 
of Congress above referred to. 

30 State of Oklkahoma, 

County of Pittsburg, ss: 

I, E. S'. Rea, President of The McAlester-Edwards Coal Company, 
do hereby certify that the above and foregoing is a full, true and 
correct copy and transcript of a resolution adopted at a regularly 
called and convened meeting of the Board of Directors of said Com¬ 
pany, held at Coffeyville on the 13th day of July, 1915, as the same 
appears of record in the Minutes of said meeting. 

Witness my hand and the seal of said Company this 13th day of 
July, 1915. 

[seal.] (Signed) E. S. REA, 

President. 
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Tract No. 

817 


)52-5*2 

65-66 

67 

765 

825 

817 

817 

817 

815 

815 

824 


ii 


ii 


iC 


ii 


ii 

ii 


ii 


ii 

ii 


ii 


ii 

ii 


ii 


ii 


ii 


Description. 

N. W. 1/4 of S. E. 1 / 4 , Sec. 16-3 N.-14 E. 

Lot 9, Pittsburg T. S. Add. #23 
10 
11 
14 

S. W. Vi of S. E. 1 / 4 , Sec. 24-3 N.-13 E. 

Kiowa T. S. #22. 

Kiowa T. S. #22, S. W. Vi of S. E. Vi of S. E. Vi, Sec. 
24-3 N.-13 E. 

E. V> of N. E. Vi of Sec. 25-3 N.-13 E. 

S. Vi of S. E. 1/4 of S. E. Vi, Sec. 17-3 N.-14 E. 

N. E. Vi of S. W. Vi of Sec. 16-3 N.-14 E. 

N. »/. of S. E. Vi' of S. W. Vi, Sec. 16-3 N.-14 E. 

N. V> of S. 1/2 of S. E. Vi of S. W. Vi, Sec. 16-3 N.-14 E. 
Our portion of improvements 817. 

E. Vi of S. W. Vi of S. W. Vi, Sec. 16-3 N.-14 E. 

S. W. 1/4 of S. W. Vi of S. W. Vi, Sec. 16-3 N.-14 E. 

S. 1/2 of S. Vi of S. W. Vi of S. E. Vi, Sec. 17-3 N.-14 E. 


Lot 

# 1 

ii 

ii ii 

24 

Lot 

# 3 

ii 

ii ii 

24 

Lot 

#12 

ii 

ii ii 

24 

Lot 

#13 

ii 

ii ii 

24 

Lot 

#14 

ii 

ii ii 

24 

Lot 

#15 

ii 

ii ii 

24 

Lot 

#16 

ii 

ii ii 

24 

Lot 

#17 

ii 

ii ii 

24 

Ix)t 

#18 

ii 

ii ii 

24 

Lot 

#19 

ii 

ii ii 

24 

Lot 

#20 

ii 

ii ii 

24 

Lot 

#21 

ii 

ii ii 

24 

Lot 

#22 

ii 

ii ii 

24 

Lot 

#23 

ii 

ii ii 

24 

Lot 

#24 

ii 

ii ii 

24 

Lot 

#25 

ii 

ii ii 

24 

Lot 

■#26 

ii 

ii ii 

24 

Lot 

#27 

ii 

ii ii 

24 

7. 

39 A 

L. less .72 A 

. Ry. R. of 

W. 

Lot 

# 8 

Pittsburg 1 

'. S. Add. 

24 

Lot 

# 9 

ii 

ii ii 

24 

Lot 

#11 

ii 

ii ii 

24 

Lot 

#31 

ii 

ii ii 

24 

Lot 

#32 

ii 

ii ii 

24 

Lot 

#33 

ii 

ii ii 

24 

Lot 

#34 

ii 

ii ii 

24 

Lot 

#35 

ii 

ii ii 

24 

Lot 

#36 

ii 

ii ii 

24 

Lot 

#37 

ii 

ii ii 

24 
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Tract No. Description. 


Lot 

#38 Pittsburg T. S. 

Add. 

24 

Lot 

#30 

a 

a 

u 

23 

Lot 

#31 

a 

a 

u 

23 

Lot 

#32 

a 

u 

u 

23 

Lot 

#33 

a 


u 

23 


32 Rule to Show Cause. 

Filed December 10, 1920. 

♦ ♦♦♦♦♦♦ 

Upon consideration of the petition for mandamus herein exhib¬ 
ited, it is this 10th day of December, 1920, 

Ordered, that the defendants John Barton Payne, Secretary of 
the Interior; Douglas H. Johnson, Governor of the Chickasaw 
Nation, and William F. Semple, Principal Chief of the Choctaw 
Nation, and each of them, show cause on the 14th day of January, 
1921, at ten (10) o’clock A. M., if any they, or either of them, 
have why they should not be by this Court commanded to accept the 
tender of purchase price heretofore and now made by the relator, the 
McAllister-Edwards Coal Company, a corporation, and to deliver or 
cause to be delivered to the McAllister-Edwards Coal Company a pat¬ 
ent evidencing the sale and effecting the conveyance to it of all of the 
right, title, estate and interest of the Choctaw and Chickasaw Na¬ 
tions of Indians, except the coal and asphalt reserved in and to the 
realty described in said petition, subject only to the limitations and 
exceptions provided by the Act of Congress of February 8, 1918, and 
of February 19, 1912, as prayed in said petition, provided that a 
copy of said petition and of this rule to show cause be served upon 
the said defendants and each of them on or before the 14th day of 
December, 1920. 

F. L. SIDDONS, 

Justice. 

33 Respondents* Answer. 

Filed January 18, 1921. 

Come now John Barton Payne, Secretary of the Interior; Douglas 
H. Johnston, Governor of the Chickasaw Nation of Indians, and 
William F. Semple, Principal Chief of the Choctaw Nation of In¬ 
dians, respondents in the above entitled cause, and for answer to the 
petition and by way of return to the rule to show cause herein issued, 
say: 

They admit the averments on pages 1 to the last paragraph on 
page 6, inclusive, in so far as the same are allegations of fact, except¬ 
ing from the effect of this admission the averment on page 4 of the 
petition to the effect that relator “had and was entitled to the free 
occupancy of the surface of all the lands covered by said leases,” 

4—3695a 
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and as to that they say that in so far as the same may be construed 
as an averment of fact, to wit, that the relator had actually the occu¬ 
pation of all said land, they deny sdid allegation, and in so far as 
the same amounts to an averment that the relator was entitled 
thereto as matter of law, they are advised that the same presents a 
conclusion of law which they need not answer; and further except¬ 
ing the averments on pages 4 to 6 to the effect that the Secretary 
of the Interior entered into an agreement with relator relative to 
said lands, as to which they state the facts to be as follows: that the 
relator failing to exercise its right to purchase the surface to the 
extent authorized by the act of February 19, 1912 (37 Stat., 67), 
the Secretary of the Interior, acting under section 2 of said act, in 
his discretion and with the consent of the relator, designated cer¬ 
tain portions of the land occupied by said company as neces- 

34 sary to its continued operations and reserved the same from 
sale, the residue not thus designated becoming thereby sub¬ 
ject to sale; and as to whether such action so taken constitutes a 
contract between relator and said Secretary respondents are advised 
that the same presents a conclusion of law which they need not 
answer. 

Answering the averments of the petition on pages 8 and 9, they 
state the facts to be that pursuant to the act of Congress of February 
8, 1918, and under rules and regulations by him prescribed, the 
Secretary of the Interior caused an appraisement to be made by 
three competent persons of all the surface lands belonging to the 
Choctaw and Chickasaw Nations of Indians in Oklahoma embraced 
within coal-mining leases and reserved from sale, including the 
lands here in controversy, for the purpose of fixing the price to be 
paid therefor by the said coal-mining lessees including relator, in 
the exercise of the preferential rights of purchase granted by said 
act; That under said appraisement the price at which the relator 
could acquire title to the surface of the lands herein in controversy 
was $20,482.60, but, they say, after said valuation had been so fixed 
and notwithstanding the same, the Secretary of the Interior per¬ 
mitted his subordinate officers to receive applications for purchase 
of said lands by lessees, including the relator herein, at a different 
valuation, to wit, at a valuation placed thereon by an appraisement 
made some years before under authority of the act of February 19, 
1912, aforesaid, and which was less than the true valuation as fixed 
by said 1918 appraisement, said 1912 appraisement being as 

35 to the lands here in controversy in the sum of $9,050.53; 
that said action was taken upon the view that the appraise¬ 
ment referred to in the act of 1918 was, by a proper construction, 
the appraisement theretofore made under said act of 1912; that it 
was pursuant thereto that the relator tendered as the purchase price 
and as alleged on pages 7 and 8 of the petition, the amounts based 
upon the 1912 and not upon the 1918 appraisement. They further 
aver, however, that the aforesaid action took place without notice 
to the Choctaw and Chickasaw Nations or either of them; that 
thereafter when the same was called to the attention of the proper 
representatives of said nations, due protest was promptly made on 
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their behalf to the Secretary of the Interior against the approval of 
the entire schedule of applications to purchase, including relator’s, 
upon the ground that the same was unauthorized by proper con¬ 
struction of said act of 1918 and on the further ground that it was 
inequitable and unjust, causing a loss to said nations of a sum of 
approximately $300,000, the difference between the 1918 and the 
1912 appraisements of the surface of said segregated coal lands. 
That thereupon the said protest was set down for hearing at a time 
and place certain, with due notice to all parties in interest; that at 
said time and place the protestants appeared by their duly author¬ 
ized representatives and the lessees, including the relator, likewise ap¬ 
peared and the matter came on to be heard before the Secretary; that 
the Secretary after hearing oral arguments and after the considera¬ 
tion of written briefs filed in behalf of each party, and being now 
fully advised in the premises construed the act of 1^8 as authorizing 
the new appraisement and requiring the sale of said land thereunder, 
sustained the said protests, and directed that the schedule of 

36 applications to purchase, including the relator’s application, 
should be disapproved in its entirety and that all moneys ten¬ 
dered thereunder should be returned to the bidders, including the 
relator; that thereafter said lessees, including the relator, prayed a 
rehearing which was allowed and was had and the whole matter 
was again considered by the Secretary with the result that the said 
Secretary, convinced of no error in his ruling aforesaid, reaffirmed 
said decision, holding the lessees, including the relator, were entitled 
to purchase under the act of 1918 only under the appraisement 
made subsequently to said act. 

Wherefore, having made complete answer to the petition and 
return to the rule to show cause, they pray that said rule may be 
discharged; that said petition may be dismissed, and that they may 
be permitted to go hence without day. 

JOHN BARTON PAYNE, 

Secretary of the Interior. 
DOUGLAS H. JOHNSTON, 
Governor of the Chickasaw Nation. 
WILLIAM F. SEMPLE, 

Principal Chief of the Choctaw Nation. 

CHARLES D. MAHAFFIE, 

Solicitor. 

C. EDWARD WRIGHT, 

Assistant Attorney. 

REFORD BOND, 

Chickasaw National Attorney. 

WALTER J. TURNBULL, 

Choctaw National Attorney. 

37 State of Oklahoma, 

County of Johnston, ss: 

I, Douglas H. Johnston, being first duly sworn, say that I am 
Governor of the Chickasaw Nation of Indians; that I have read over 
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and am acquainted with the contents of the foregoing averment by 
me subscribed; and that the matters of fact therein set forth I am in¬ 
formed are true and I believe them to be true. 

DOUGLAS H. JOHNSTON, 
Governor of the Chickasaw Nation. 

Subscribed and sworn to this 5th day of January 1921. 

Before me: 

[seal.] N. M. son, 

Notary Public in and for the County of Johnston. 

My Com. Ex. Jan. 13, 1924. 

State of Oklahoma, 

County of Bryan, ss: 

I, William F. Semple, being first duly sworn, say that I am 
Principal Chief of the Choctaw Nation of Indians; that I have read 
over and am acquainted with the contents of the foregoing averment 
by me subscribed; and that the matters of fact therein set forth I am 
informed are true and I believe them to be true. 

WILLIAM F. SEMPLE, 
Principal Chief of the Choctaw Nation. 

38 Subscribed and sworn to this 28 day of Dec. 1920. 

Before me: 

[seal.] ALICE BRENTZ, 

Notary Public in and for the County of Bryan. 

Comm. Expires: Aug. 23-1924. 

Demurrer to Answer. 

Filed February 2, 1921. 

♦ * ♦ ♦ * ♦ ♦ 

Comes now here the petitioner by its attorneys, William H. Fuller, 
James W. Beller and Conrad H. Syme, and demurs to the answer 
herein made by the respondents, John Barton Payne, Secretary of 
the Interior, et al., and says that said return is bad in substance. 

WM. H. FULLER. 

JAMES W. BELLER. 

CONRAD H. SYME. 

The matters of law intended to be argued in support of the fore¬ 
going demurrer are the following: 

1st. That under the Act of Congress, approved February 19, 1912 
(Pub. No. 91) entitled ‘‘An Act to provide for the sale of the surface 
of the segregated coal and asphalt lands of the Choctaw and Chick¬ 
asaw Nations, and for other purposes,” the Secretary of the Interior 
was required to appraise the surface lands described in the petition 
for mandamus, and he and the Governor of the Choctaw Nation and 
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the Chief of the Chickasaw Nation were required under the Act of 
Congress, approved February 8, 1918, to accept from the coal lessees 
of said lands, upon tender being made thereof, the amount 

39 at which said lands were appraised under and by virtue of 
the Act of February 19, 1912, and to execute and deliver to 

said preferential lessees a good and sufficient patent or title therefor. 

2nd. That the Act of Congress, approved February 8, 1918 (Pub. 
98), entitled “An Act providing for the sale of the coal and asphalt 
deposits in the segregated mineral lands of the Choctaw and Chick¬ 
asaw Nations” did not authorize the Secretary of the Interior to 
reappraise the surface of said lands or require the lessee of said lands 
to pay such reappraisal value in order that said lessee might pur¬ 
chase all of the surface of the lands lying within its said lease held 
by it and theretofore reserved by order of the Secretary of the In¬ 
terior, but did specifically give to said lessee the right to purchase 
all of the surface of said lands at the appraised value thereof as 
made by the direction of the Secretary of the Interior under the 
provisions of the Act of Congress, approved February 19, 1912. 

3rd. That the acceptance by the respondents from said lessee of 
the sum of money equal to the amount at which the surface of the 
lands were appraised under the Act of 1912, and the issuance by 
them to the petition, a preferential lessee, of a sufficient muniment 
of title, is purely a ministerial act, and that upon the said amount 
having been tendered by the lessee to the respondents and their 
refusal to perform said duty as set forth in the petition, the Court 
has the right to compel the respondents to accept said amount and 
to execute a good and sufficient muniment of title to the preferential 
lessee so tendering the purchase price of said surface lands. 

40 Supreme Court of the District of Columbia. 

Thursday, March 10th, 1921. 

Session resumed pursuant to adjournment, Hon. F. L. Siddons, 
Justice presiding. 

♦ ♦ ♦ ♦ * ♦ ♦ 

Upon consideration of the motion of petitioner filed herein March 
8" 1921, it is ordered that Albert B. Fall, the present Secretary of 
the Interior, be substituted as defendant in the place and stead of 
the defendant John Barton Payne. 

Memorandum of Court. 

Filed May 23, 1921. 

♦ ♦♦♦♦♦♦ 

Hearing on Demurrer to Respondents' Answer to Petition for a Writ 

of Mandamus. 

t 

The specific prayer for relief sought by the relator is, that the 
writ of mandamus be issued and directed to the respondents “com- 
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manding them to accept the tender of purchase price heretofore and 
now made by McAlester-Edwards Coal Company, and to deliver or 
cause to be delivered to McAlester-Edwards Coal Company, patent 
evidencing the sale and affecting the conveyance to McAlester- 
Edwards Coal Company, of all of the right, title, estate and interest 
of the Choctaw and Chickasaw nations of Indians, except the coal 
and asphalt reserved, in and to the realty hereinabove particularly 
described, subject only to the limitations and exceptions provided by 
the said Act of February 8, 1918, and the said Act of February 19, 
1912.’^ 

The material facts are that the relator was the lessee under several 
leases of the right to prospect and mine for coal in the lands 

41 described in these leases and is and has been for a number of 
years, engaged in coal mining operations in the lands so 

leased. That under and by virtue of the provisions of an Act of 
Congress approved February 19, 1912, 37 Statutes at Large, p. 67, 
this lessee could, if it desired to do so, purchase at the appraised 
value and upon terms and conditions prescribed by the act, a suffi¬ 
cient amount of the surface of the land covered by its leases to em¬ 
brace improvements actually used in present mining operations or 
necessary for future operations, up to five per centum of such surface, 
and the Act further conferred upon the Secretary of the Interior in 
his discretion, the power to enlarge the amount of land that might be 
thus purchased, to not more than ten per centum of the surface, and 
that in the event that a lessee should fail to apply to purchase under 
the provisions of the Act within the time prescribed, the Secretary 
of the Interior might, in his discretion, and with the consent of the 
lessee, designate and reserve from sale such tract or tracts as he 
might deem proper and necessary to embrace improvements actually 
used in present mining operations or necessary for future operations 
under any existing lease, and might dispose of the remaining por¬ 
tion of the surface within such lease free and clear of any claim by 
the lessee except for the purpose of future operations, prospecting, 
and for ingress and egress as thereafter reserved. Pursuant to said 
Act of Congress, the Secretary of the Interior classified and ap¬ 
praised the surface of the segregated coal and asphalt lands of said 
Indian nations, including the surface of the lands held by the relator 
under its leases. That the relator elected not to purchase under the 
provisions of this statute, and failed to apply for purchase, 

42 and that thereafter the Secretary of the Interior with the 
consent of the relator, designated and reserved from sale as 

proper and necessary to embrace improvements actually used in its 
present mining operations or necessary for future operations under 
its existing leases, certain designated lands which are described in 
paragraph two of the petition and on page five thereof. Later the 
Congress, by an Act approved February 8, 1918, 40 Statutes at Large, 
p. 433 , provided for the sale of the coal and asphalt deposits in the 
segregated mineral land in the Choctaw and Chickasaw nations in 
the State of Oklahoma, and it required, before such a sale took place, 
that the Secretary of the Interior should cause such coal and asphalt 
mineral deposits to be appraised, and such an appraisement took 
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place. The Act further provided that any lessee should have the 
preferential right, provided the same was exercised within ninety 
days after the approval of the completion of the appraisement of the 
minerals as in said Act provided, to purchase “at the appraised value 
any or all of the surface of the lands lying within such lease held 
by him and heretofore reserved by order of the Secretary of the 
Interior.” (Underscoring by the Court.) It further appears that 
pursuant to this last mentioned Act of Congress, and under rules 
and regulations by him prescribed, the Secretary of the Interior, 
caused an appraisement to be made of all the surface lands belonging 
to the Indian nations mentioned, embraced within coal mining 
leases and reserved from sale, including the lands here in contro¬ 
versy, for the purpose of fixing the price to be paid therefor by such 
lessees, including the relator, in the exercise of the preferential right 
to purchase granted by the Act. That appraisement of the lands in 
controversy amounted to $20,482.60. It further appears, 

43 though not quite so specifically, that the appraisement of the 
surface of these lands under the earlier act of February 19, 

1912, amounted to $9,050.53, an amount less than one-half of the 
later appraisement, and the controversy seems to have arisen over 
the contention made by the relator that the basis of the purchase by 
it of the surface of said lands should be the earlier appraisement, 
while that of the respondents is that the later appraisement must 
control. 

On November 6, 1918, the relator undertook to exercise its 
preferential right granted by the Act of February 8, 1918, 40 Stat¬ 
utes at Large, p. 433, to purchase the surface of said lands, and it 
made a payment on account thereof of $2,291.76, which, it alleges in 
its petition, was accepted by a responsible and appropriate official, 
one Gabe E. Parker, Superintendent of the Mve Civilized Tribes, at 
Muskogee, Oklahoma. It is apparent from the pleadings that at 
the time this payment was made, conflicting opinions respecting 
the basis of the price for which a purchase could be made, were in 
existence. These conflicting opinions were evidently then under 
consideration by the respondent Secretary of the Interior. It further 
appears, however, as an undenied fact, that the Secretary of the 
Interior caused the relator to be informed, under date of November 
20, 1918, that its purchase would be based upon the earlier appraise¬ 
ment. The respondents, in their answer, with proper candor, state 
that the action of the Secretary of the Interior under which the 
relator undertook to become the purchaser of the surface lands in 
question under the earlier appraisement “was taken upon the 

44 view that the appraisement referred to in the Act of 1918 
was, by a proper construction, the appraisement theretofore 

made under said Act of 1912” and that it was pursuant thereto that 
the relator tendered as the purchase price the amount based upon 
the 1912 and not upon the 1918 appraisement. The respondents 
further aver, however, that this action took place without notice to 
the Choctaw and Chickasaw nations or either of them, and when 
their representatives learned of it, due protest was promptly made 
on behalf of said nations to the Secretary of the Interior, upon the 
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ground that the same was unauthorized by any proper construction 
of the Act of February 8, 1918. That the Secretary took cognizance 
of the protest and a hearing was had thereon at which the protestants 
appeared by their duly authorized representatives, and the relator, 
and the respondent S^retary, after hearing oral arguments and 
after consideration of written briefs filed in behalf of each party, 
considered the Act of February 8, 1918 as authorizing the later ap¬ 
praisement and “requiring the sale of said land thereunder”, and he 
sustained the protests and directed, among other things, that the 
relator’s application to purchase said lands should be disapproved in 
its entirety and that all money paid thereunder should be returned 
to it. That thereafter, upon the application of the relator and other 
lessees occupying a similar status, a rehearing was allowed and the 
whole matter again considered by the Secretary of the Interior who, 
as a result, adhered to his prior ruling and reaffirmed his decision, 
holding that the relator and others in a similar status were entitled 
to purchase such surface lands under the Act of 1918 only under 
the appraisement made subsequently to said act. 

45 Under the foregoing state of affairs, the relator’s main con¬ 
tentions are two-fold, one, that the last construction of the 

Act of Febniary 8, 1918 by the Secretary of the Interior, with respect 
to the appraisement is a mistaken one, and that the correct construc¬ 
tion is that the appraisement of 1912 is the appraisement intended 
by the Act to be the basis of the purchase of the surface of the lands 
in question, and, two, that when there was accepted by the Secretary, 
through a duly authorized official, the first payment made by the 
relator on account of its proposed purchase, on November 6, 1918, 
a contract of purchase and sale was established, and that the 
respondent Secretary of the Interior had thereafter, no other duty 
to perform but to carry out the terms of said contract, upon the per¬ 
formance by the relator of the stipulations thereof, on its part to be 
performed, which meant the payment of the full contract price, and 
this the relator in proper time tendered, and has ever since main¬ 
tained its tender good. This being so, the relator insists that what 
remains to be done on the part of the Secretary of the Interior is a 
mere ministerial act, the performance of which can be coerced by 
this Court under its process of mandamus. 

There are, it seems to the Court, serious jurisdictional questions 
involved in these contentions. 

It is obvious, from the structure of the relator’s petition that in 
substanco, its claim is based upon supposed contract rights out of 
which grow equitable rights of ownership, the recognition and en¬ 
forcement of which may, it is contended by the relator, be enforced 
by the writ of mandamus. Is this a sound position under established 
principles controlling the exercise by this Court of the process 

46 of mandamus against the head of a department, charg^ with 
heavy and responsible duties involving, constantly, the ex¬ 
ercise of sound discretion and jud^ent, with respect to the disposi¬ 
tion of lands in which the Indians have property rights to be 
conserved? It will be observed that the specific prayer of the petition 
is that the respondents be commanded to accept the tender of the 
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purchase price of the land and to deliver, or cause to be delivered 
to it, a patent for such land, effecting the conveyance to it of all the 
right, title, estate and interest of the Choctaw and Chickasaw nations 
of Indians, in and to the same. This prayer, in substance, is not 
unlike the prayer for a specific performance of a contract for the 
purchase and sale of land. If it is this in substance, can the writ 
of mandamus be invoked, under the guise or form that it is only a 
ministerial act sought to be required to be performed, on the theory 
that no discretion remains to be exercised by the respondent or 
respondents to whom such a writ might be directed? It seems to 
the Court that in principle, at least, the Supreme Court has decided 
this question adversely to the contention made on behalf of the 
relator. 

In the case of Levey v. Stockslager, 129 U. S. 470, the Court had 
under consideration a Writ of Error to review a judgment of this 
Court delivered in general term. In that case, the petitioner applied 
for a writ of mandamus against the Commissioner of the General 
Land Office, to direct him to execute and deliver certain certificates 
of new location on certain lands, authorized under an Act of Con¬ 
gress approved March 2, 1867. The petitioner grounded her right to 
the writ upon the theory, among other things, that she had 
47 acquired under said Act of Congress, “a right which 
amounted to property, and of which she could not be deprived 
by the United States’^ (p. 477). The Court, in dealing with this 
contention say, (p. 478) 

^‘But if the contention of the relator, that the provisions of the 
Act of March 2, 1867, amounted to a contract between the United 
States and the widow and children, were correct, that very fact would 
show that the relief here sought could not be granted to the relator. 
She prays for a Writ of Mandamus against the Commissioner of the 
General Land Office, to issue and deliver to her the certificates of new 
location; but, in case her claim were in fact founded on contract, her 
demand for relief would substantially amount to a prayer that the 
United States be decreed specifically to perform the contract. No 
jurisdiction is given by any statute to the Supreme Court of the Dis¬ 
trict of Columbia of a suit against the United States or a public of¬ 
ficer for the specific performance of a contract made by the United 
States.’’ 

In essence, it seems to the Court, the relator’s position in this re¬ 
gard is, that it had entered into a binding contract with the United 
States for the acquisition of certain land, the power of its disposition, 
if not its ownership, being in the United States, to be exercised^ if at 
all, it is true, by designated officers of the United States government, 
and the relator specifically prays in its petition that the respondent 
officers of the United States government be required to accept the 
purchase price tendered by the relator for the land in question, and 
to deliver or cause to be delivered to it a deed (patent) therefor. 
This, it seems to the Court, under the authority of Levey v. Stock¬ 
slager, supra, is not within its jurisdiction in such a proceeding as 
this, to command. 
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There is, too, another jurisdictional difficulty suggested by the first 
of the two contentions of the relator stated above, and that 

48 difficulty lies in this, that it is clear that considerable doubt 
exists as to whether the appraisement of the lands, mentioned 

in the Act of 1918, relates to the appraisement made under the Act 
of 1912, or under the former act, a doubt which evidently gave to 
the Secretary of the Interior no little difficulty in resolving to his 
own satisfaction. He apparently first took a view in consonance 
with the relator’s interpretation of the Act, but later, and after ap¬ 
parently exhaustive arguments pro and con, and careful consideration 
by him, first upon the original hearing held upon the protests of the 
Indians as heretofore set out, and again upon a rehearing, came to 
the conclusion that the true construction of the Act required him to 
hold that the basis of purchase price of the lands in question must 
be the appraisement made under the Act of 1918, and not the one 
made under the Act of 1912. Without attempting, in this opinion, 
to indicate a view as to the correct interpretation or construction of 
the Act, we are, the Court thinks, brought face to face with the prin¬ 
ciple laid down by the Supreme Court in the case of The United 
States ex rel. Hall v. John Barton Payne, Secretary of the Interior, 

49 Wash. Law Rep. 133, decided by that Court on December 13, 
1920. This was also a proceeding in mandamus, instituted in this 
court, and in which the relator claimed that he had acquired a right, 
under homestead law’s, to certain land, of which he w^ deprived by 
the action of the Secretary, acting, it was alleged, arbitrarily. And 
he prayed that the writ of mandamus issue, directed to the Secretary, 
commanding him to approve the relator’s application for the land 

which he had, it w’as said, appropriately located, and to de- 
49 liver to him the proper evidence of his right. To the re¬ 
spondent’s return in that case, a demurrer w^as interposed by 
the relator. The Supreme Court said, in the course of its opinion, 
p. 134, that this court stated 

“That there were tw’o questions in the case, one, whether the facts 
exhibited a case for mandamus of the Secretary, that is, fin apparent 
defiance of the law, acting capriciously or arbitrarily or beyond the 
scope of the administrative authority confided to him,’ the other, the 
construction of the Act of 1894. 

“To the first question the Court answ’ered negatively, and to the 
second question replied, that ‘independently of the question of the 
propriety of reviewing the act of the Secretary of the Interior in the 
pending case, it would seem that the decision rendered by him was 
one entirely permissible under the law.’ The demurrer to the re¬ 
turn was therefore overruled. The relator electing to stand upon it, 
the rule was discharged and the petition dismissed. 

“This action was affirmed by the Court of Appeals, 47 Wash. Law 
Rep., 50.” 

The Supreme Court, after making the foregoing quoted statement, 
proceeds to say that 

“It is manifest from this statement that the petition presents a 
controversy over the true construction of the Act of 1894. From 
the Act, and the Secretary’s decision, it is apparent that the latter 
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was not arbitrary or capricious, but rested on a possible construction 
of the Act, and one that the reported decisions of the Land Depart¬ 
ment show is being applied in other cases. The direction of the Act 
that the lands be reserved ‘from any adverse appropriation’ means 
necessarily an appropriation adverse to the State, and this gives color 
to the Secretary’s view. He could not administer or apply the Act 
without construing it, and its construction involved the exercise of 
judgment and discretion. The view for which the relator contends 
was not so obviously and certainly right as to make it plainly the 
duty of the Secretary to give effect to it. The relator, therefore, is 
not entitled to a writ of mandamus. Riverside Oil Company v. 
Hitchcock, 190 U. S., 316; Ness v. Fisher, 223 U. S., 683.” 

Can it be said that in this case the decision of the respondent Sec¬ 
retary of the Interior was arbitrary or capricious, or that it did 
50 not rest upon a possible construction of the Act of February 
8, 1918? On the contrary, this Court is of opinion that as 
the facts are now before it, there was nothing arbitrary or capricious 
about the respondent’s action. Those facts indicate that he gave 
great consideration to the question and as a result thereof performed 
a duty which in its performance required him to reverse a previously 
held view of the construction of the statute. And that his latest con¬ 
struction of the Act is at least a possible one, seems clear to the Court, 
and being so, under the authority of the Hall case, this Court has no 
power, in a proceeding in mandamus, to review his opinion and to 
reverse his decision, if indeed, this Court was of the opinion that he 
was mistaken in his construction, about which, however, the Court 
is not to be understood as intimating its own view, if it has one. 

For the reasons stated, the relator’s demurrer to the respondent’s 
answer must be and it is hereby overruled this 23rd dav of May, 
A. D., 1921. 

By the Court. 

F. L. STDDONS, 

Justice. 


Supreme Court of the District of Columbia. 

Thursday, May 26th, 1921. 

Session resumed pursuant to adjournment, Hon. F. L. Siddons, 
Justice presiding. 

♦ ♦♦♦♦♦♦ 

Upon consideration of the demurrer filed herein to the answer of 
respondent, it is ordered that said demurrer be, and the same 
51 is hereby overruled. 

Supreme Court of the District of Columbia. 

Wednesday, June 29, 1921. 

Session resumed pursuant to adjournment, Mr. Chief Justice 
McCoy presiding. 
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It appearing to the Court that the demurrer of petitioner to answer 
of respondents was overruled May 26, 1921, and the petitioner now 
in open Court elects to stand upon said demurrer, judgment is or¬ 
dered. 

Therefore it is considered that the rule to show cause be, and it is 
hereby discharged, the petition is dismissed, and that the respondents 
recover of petitioner the costs of their defense, to be taxed by the 
Clerk, and have execution thereof. 

From the foregoing the petitioner by its Attorneys of record in 
open Court notes an appeal to the Court of Appeals, and the maxi¬ 
mum of an undertaking for costs on said appeal is hereby fixed in the 
sum of one hundred dollars ($100) or, in lieu thereof, a deposit of 
Fifty dollars ($50). 


Memorandum. 


July 11, 1921.—$50 deposited in lieu of Appeal Bond. 

52 Assignments of Error. 

Filed July 13, 1921. 

♦ ♦♦♦♦♦♦ 


1. The Court erred in overruling the demurrer of the relator to 
the answers of the respondents. 

2. The Court erred in dismissing the petition of the relator, the 
McAlester-Edwards Coal Company. 

JAMES W. BELLER, 
CONRAD H. SYME, 

Attorneys for McAlester-Edwards Coal Company, Petitioner. 


W. H. FULLER, 

Of Counsel. 


Designation of Record. 

Filed July 13, 1921. 

♦ ♦♦♦♦♦♦ 

The Clerk will please prepare the transcript of record for the ap¬ 
peal of the undersigned, and the following papers are hereby desig¬ 
nated as necessary to be copied and included in said transcript: 

1. The petition and exhibits. 

2. Rule to show cause. 

3. Answer of respondents. 

4. Demurrer to answer of respondents. 

5. Order overruling demurrer to answer and opinion of Court. 

6. Judgment. 
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7. Assignment of errors. 

8. This designation of record. 

JAMES W. SELLER, 
CONRAD H. SYME, 

Attorneys for McAlester-Edwards Coal Company, Petitioner. 


W. H. FULLER, 

Of Counsel. 


53 Supreme Court of the District of Columbia. 


United States op America, 

District of Columbia, ss: 


I, Morgan H. Beach, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 52, 
both inclusive, to be a true and correct transcript of the record, ac¬ 
cording to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 64820 at Law, wherein The 
United States of America, ex relatione McAlester-Edwards Coal Com¬ 
pany, a corporation, is Petitioner and John Barton Payne, Secre¬ 
tary of Interior, et al. are Respondents, as the same remains upon 
the files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and alfix the 
seal of said Court, at the City of Washington, in said Districi, this 
25th day of July, 1921. 

[Seal of the Supreme Court of the District of Columbia.] 


MORGAN H. BEACH, * 

Clerk. 

E. W. 


Endorsed on cover: District of Columbia Supreme Court. No. 
3695. The United States of America ex relatione McAlester-Ed¬ 
wards Coal Company, a corporation, appellant, vs. Albert B. Fall, 
Secretary of the Interior; Douglas H. Johnson, governor of the Chick¬ 
asaw Nation, and William F. Semple, principal chief of the Choctaw 
Nation. Court of Appeals, District of Columbia. Filed Jul. 26, 
1921. Henry W. Hodges, clerk. 
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IN THE 


CHourt of Apii^ala, Siatrict of CHohtmbta 


No. 3695. 


No. 23, Special Calendar. 


The United States of America, ex rel., McAlester- 
Edwards Coal Company, a Corporation, 

Appellant, 


vs. 


Albert B. Fall, Secretary of the Interior, Douglas 
H. Johnson, Governor of the Chickasaw Nation, 
AND William F. Semple, Principal Chief of the 
Choctaw Nation, 

Appellees. 


BRIEF FOR APPELLANT. 

This case comes before this Court on appeal from an 
order of the Supreme Court of the District of Colum¬ 
bia dismissing the petition of the United States of 
America on the relation of the McAlester-Edwards 
Coal Company praying that a Writ of Mandamus 
might be issued and directed to the Secretary of the 
Interior, commanding him to accept the purchase price 


tendered by the relator, and to Douglas H. Johnson, 
Governor of the Chickasaw Nation and William H. 
Semple, Principal Chief of the Choctaw Nation, com¬ 
manding them to deliver to it patent evidencing the 
sale and conveyance to it of all the right, title, estate 
and interest of the Choctaw and Chickasaw Nations 
of Indians in and to the surface of the realty described 
in the petition, said realty consisting of certain de¬ 
scribed areas of surface lands which the McAlester- 
Edwards Coal Company had the preferential right to 
purchase under the Acts of Congress referred to in 
the petition. 

The answer of the respondents admitted all of the 
material facts set forth in the petition, but denied the 
right of the petitioner to the relief prayed for on the 
ground that it did not have the preferential right to 
purchase this surface land at the appraisement made 
by authority of Congress in 1912, as was contended 
by the relator, and that the construction placed upon 
the Act of 1918, hereafter referred to, by the Secretary 
of the Interior was not arbitrary and capricious, but 
involved a discretion which could not be controlled or 
directed by mandamus proceedings. A demurrer was 
filed by the relator to this answer, which demurrer 
was by the lower court overruled and final judgment 
was entered dismissing the petition. 

The question before this court is of necessity a very 
narrow one. If the meaning of the Act of Congress 
and the intent of Congress be so plain upon the face of 
the Act itself, when read in connection with the antece¬ 
dent statute in pari materia, that it is susceptible of 
but one reasonable interpretation, then, and in that 
event, if the duty laid upon the Secretary of the Inter¬ 
ior be plain and unmistakable and of a ministerial 
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character, the Writ of Mandamus will lie to compel 
him to act in accordance with the directions of the 
statute. 

The Acts of Congress necessary to be examined by 
the Court are the Act of February 19, 1912 (37 Stats. 
L., 67) entitled ‘‘An Act to Provide for the Sale of the 
Surface of the Segregated Coal and Asphalt Lands of 
the Choctaw and Chickasaw Nations and for Other 
Purposes,’’ and the Act of Congress of February 8, 
1918 (40 Stats. L., 433) entitled “An Act Providing for 
the Sale of the Coal and Asphalt Deposits in the Segre¬ 
gated Mineral Land in the Choctaw and Chickasaw 
Nations, Oklahoma.” Both of these Acts were passed 
in pursuance of and supplemental to the agreements 
and treaties entered into between the United States and 
these Indian Tribes. 

Under what was known as the Atoka Agreement ap¬ 
proved by Congress by the Act of January 28, 1898 
(30 Stats. L., 495), ratified August 24, 1918, it was 
provided in substance for the surveying and allotting 
of the lands belonging to the Choctaw and Chickasaw 
Nations, which theretofore had been held by them in 
common, and further provided that before allotments 
were made all that portion of the land which was under¬ 
laid with coal and asphalt belonging to those Tribes 
should be segregated and sold and the money derived 
from the sale of such lands pro-rated among the allot¬ 
tees of said Tribes; and it was also provided that pend¬ 
ing the sale these coal deposits should be leased and 
the royalties pro-rated among said allottees. 

The leases granted to the appellant were executed 
under the provision of this law, were of a duration of 
thirty (30) years, expiring about 1929, and permitted 
the lessee the use of the surface of the land covered 
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by the lease for the purposes of developing its coal 
mines. 

The Act of February 19, 1912, above referred to, 
authorized the Secretary of the Interior to sell the 
surface, leased and unleased, of said Indian lands which 
had been already segregated and reserved by the order 
of the Secretary of the Interior dated March 24, 1903, 
as authorized by the Act of Congress approved July 
1, 1902, and the surface authorized to be sold included 
the entire estate of the Indians in this land save the 
coal and asphalt reserved. The Secretary of the In¬ 
terior was required to classify and appraise the sur¬ 
face so to be sold, and the Act further provided for the 
protection of the existing coal lessees, as follows: 

“Sec. 2. That after such classification and ap¬ 
praisement has been made each holder of a coal 
or asphalt lease shall have a right for 60 days, 
after notice in writing, to purchase at the ap¬ 
praised value and upon the terms and conditions 
hereinafter prescribed, a sufficient amount of the 
surface of the land covered by his lease to embrace 
improvements actually used in present mining 
operations or necessary for future operations up 
to 5 per centum of such surface, the number, loca¬ 
tion, and extent of the tracts to be thus purchased 
to be approved by the Secretary of the Interior; 
provided, that the Secretary of the Interior may, 
in his discretion, enlarge the amount of land to be 
purchased by any such lease to not more than 10 
per centum of the surface; provided further, that 
such purchase shall be taken and held as a waiver 
by the purchaser of any and all rights to appro¬ 
priate to his use any other part of the surface of 
such land, except for the purpose of future opera¬ 
tions, prospecting, and for ingress and egress, as 
hereinafter reserved; provided further, that if any 
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lessee shall fail to apply to purchase under the 
provisions of this section within the time specified 
the Secretary of the Interior may, in his discretion, 
with the consent of the lessee, designate and re¬ 
serve from sale such tract or tracts as he may 
deem proper and necessary to embrace improve¬ 
ments actually used in present mining operations, 
or necessary for future operations, under any ex¬ 
isting lease, and dispose of the remaining portion 
of the surface within such lease free and clear of 
any claim by the lessee, except for the purpose of 
future operations, prospecting, and for ingress and 
egress, as hereinafter reserved/' 

Pursuant to this Act of 1912, the Secretary of the 
Interior did classify and appraise the surface of this 
segregated land, which included the lease held by the 
relator; but by reason of the division of this land into 
sub-divisions, and the provision that a lessee could only 
purchase according to such sub-division, it was found 
that the 10 per cent provided for in said Act of Con¬ 
gress, when applied to these sub-divisions, was not 
sufficient for the present and future operations of said 
lessees, and thereupon a reservation was made by the 
Secretary of the Interior with the consent of the lessee 
according to the last provision of Section Two quoted 
above, and which reservation is described in the re¬ 
lator's petition. 

Inasmuch as the right of the coal lessees to purchase 
the necessary surface under the provisions of the Act 
of 1912, could not be exercised for the reason afore¬ 
said, Congress very properly, by the Act of 1918 above 
referred to, renewed the preferential right of these 
lessees to purchase the surface necessary for present 
and future operations according to said sub-divisions 
by specific enactment, in the following words: 
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^‘That any lessee shall have the preferential 
right, provided the same is exercised within 90 
days after the approval of the completion of the 
appraisement of the minerals as herein provided, 
to purchase at the appraised value any or all of 
the surface of the lands lying within such lease 
held by him heretofore reserved by order of the 
Secretary of the Interior. * ^ 

When this provision was under discussion in the 
House of Representatives, the following colloquy oc¬ 
curred between Representative Lenroot and Honorable 
Charles Carter of Oklahoma, Chairman of the House 
Committee on Indian Affairs in charge of the bill, him¬ 
self a member of the Choctaw Tribe of Indians (Cong. 
Rec., Vol. 56, Pt. 1, 65th Congress, 2nd Sess., p. 44): 

‘‘Mr. Carter of Oklahoma. Practically all of it 
is sold. 

Mr. Lenroot. I call the attention of the gentleman 
to page 4, beginning with line 16 of the bill, to this 
language; 

‘That any lessee shall have the preferential 
right, provided the same is exercised within 90 
' days after the approval of the completion of the 
appraisement of the minerals as herein provided, 
to purchase at the appraised value any and all 
of the surface of the land lying within such 
lease—’ 

and so forth. 

Mr. Carter of Oklahoma. When I answered the 
gentleman’s question I meant all had been sold 
that was subject to sale. There was some set aside 
which the operator might need for the operation 
of the mines. 
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Mr. Lenroot. They were appraised, but not 
sold? 

Mr. Carter of Oklahoma. They were not offered 
for sale. 

Mr. Lenroot. Is the appraised value here—the 
old appraised value ? 

Mr. Carter of Oklahoma. No. It was the ap¬ 
praisement made in 1912. 

Mr. Lenroot. Under the surface act? 

Mr. Carter of Oklahoma. Yes. This appraised 
value was made at the same appraisement as that 
at which the land had recently been sold. 

I 

Mr. Lenroot. The only reason why the lessee 
could not purchase it was that it had been with¬ 
drawn ? 

Mr. Carter of Oklahoma. The law gave him the 
right to purchase it at the appraised value, but he 
evidently thought it had been appraised too high. 
This continues the right to purchase at the ap¬ 
praised value given in the Act of 1912. 

Mr. Lenroot. It does not change the existing 
law in any particular? 

Mr. Carter of Oklahoma. I do not think so. 

Mr. Lenroot. Then what was the purpose of 
putting it in? 

Mr. Carter of Oklahoma. It was put in there as 
a matter of abundant caution, so that nothing in 
this law would repeal the right of the lessee to pur¬ 
chase that land. ’ ’ 
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This resume of these two Acts of Congress, which 
must be considered in pari matria, and the discussion 
in the House of Representatives, and the reasons given 
by the Chairman of the Committee in charge of the bill 
for the particular enactment referred to present to 
this Court the remarkable anomaly of Congress “as a 
matter of abundant caution,’^ attempting by specific 
provision to remove any possible ambiguity as to the 
preferential right of these lessees to purchase the sur¬ 
face at a price theretofore fixed and determined by an 
appraisement previously made, and the Interior De¬ 
partment denying this right by refusing to follow the 
plain commands of Congress. 

It is the contention of the appellant that no normal, 
fair and reasonable mind can place any other construc¬ 
tion upon the Act of 1918, when read in connection 
with the Act of 1912, to which it is supplementary, and 
reach a conclusion other than that it was the direct, 
plain, specific and unmistakable intention of Congress 
to vest in these lessees this preferential right to pur¬ 
chase for a limited time, at the then existing appraised 
price as determined under the Act of 1912. The Act 
of 1912 provided for the appraisement of these lands, 
and such appraisement was made in accordance with 
the law and had become an official record of the In¬ 
terior Department. It was an existing fact. It was 
the only appraisal in existence when the Act of 1918 
was passed. No appraisal whatever of this surface 
was provided for by the Act of 1918. The Secretary 
of the Interior was given under it no authority to either 
classify or to re-appraise. No appropriation was made 
for this purpose, and not only a new appraisement 
but all of the necessary incidents thereto must be in¬ 
serted bodily into the statute by an effort of the imagi- 
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nation in order to reach the conclusion that it was the 
intention of Congress that a new appraisement was to 
be made. Such a construction of the Act does violence 
to the very words of the statute, and is so plainly op¬ 
posed to the manifest intention of Congress as to make 
it essentially arbitrary and legally impossible. 

It is a significant fact that there appeared to be no 
doubt in the mind of the Secretary of the Interior as 
to the exact intent of Congress and of the statute when 
it first came before him for consideration, for on No¬ 
vember 8, 1918, the appellant undertook to exercise 
its preferential right, granted by the Act of that year, 
to purchase the surface of said lands which it was en¬ 
titled to purchase, and made a payment on account 
thereof at the price fixed by the appraisement made 
under the Act of 1912; and the Secretary of the In¬ 
terior caused the appellant to be informed under date 
of November 20,1918, that its purchase would be based 
upon the assessment of 1912, wiring appellant as fol¬ 
lows (the original of which was presented to the Court 
below without objection, and the correctness of which 
^vill not be denied by appellees): 

‘‘Muskogee, Oklahoma, 558P Nov. 20, 1918. 

F. B. Drew, 

Mgr. McAlester-Edwards Coal Co., 

McAlester, Oklahoma. 

Secretary Interior holds nineteen twelve appraise¬ 
ment applies sale surface heretofore reserved by 
lessees. Preferential right of lessees to purchase ex¬ 
pires Nov. twenty-sixth. Deposit payment here. 

Parker.'' 

# 

It is evident that the Secretary at that time had no 
doubt as to the intention of Congress or the meaning 



of the Act, and this first construction of the Secretary 
is the only construction that is legally possible, and 
upon which the appellant made the first and second 
payments, went into possession of the surface of said 
land as purchaser and made large investments in im¬ 
provements. The payments were received and retained 
by the Secretary for fourteen (14) months. 

We again call attention to the clause of the Act of 
1918 upon which we rely: 

**Any lessee shall have the preferential rights 
provided the same is exercised ivithin ninety days 
after the approval of the completion of the ap¬ 
praisement of the minerals, as herein provided, to 
purchase at the appraised value any and all of the 
surface of the land lying within such lease held hy 
him and heretofore reserved hy order of the Sec¬ 
retary of the Interior.** 

Under this clause there were certain facts for the 
Secretary to ascertain and all were matters of record 
in his Department: 

First: He must ascertain that the parties seeking 
this preferential right were holders of a valid lease; 


Second: That^the^urface sought to be purchased 
been (^»mpleSie4 S 5 9rap p ro ^ f e 4 by the Secretary; 


Third: That the appraisement of the minerals had 
been completed and approved by the Secretary; 


Fourth: That the application to purchase was made 
within ninety days after such approval. 

These were the facts and the only facts for the Sec- 
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retary to ascertain and were all found by him in favor 
of the appellant, as admitted by the answer filed in this 
case. 

Fifth; In order to enable the lessee to perfect his 
purchase it only remained for him to ascertain the 
amount of the “appraised value of the tract sought to 
be purchased,^’ fixed by Congress to the appraisement 
already existing under the Act of 1912, which appraise¬ 
ment had been for four (4) years a matter of record in 
the Interior Department, and make payment, as was 
done by the appellant, in accordance with such appraise¬ 
ment and under the express directions of the Secretary. 
This is recited in the petition and admitted in the 
answer. 

Sixth; Section 7 provided; 

“That when the full purchase price for any prop¬ 
erty sold hereunder is paid, the chief executives of 
the two Tribes shall execute and deliver, with the 
approval of the Secretary of the Interior, to each 
purchaser aii appropriate patent, conveying to the 
purchaser the property so sold * * 

Of course, ‘ ‘ with the approval of the Secretary of the 
Interior^’ of the deed could mean nothing more than 
his approval of the form of the deed. 

If the decision of the lower court be sustained by 
this Court the appellant will be forever barred from a 
specific right clearly given it by an Act of Congress— 
the preferential right to purchase the surface which 
had been theretofore reserved to it by the Secretary 
of the Interior, upon which surface, it is admitted by 
the pleadings, the appellant had a valid lease for many 


< 
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years to come, and being also the owner of the coal 
under said surface. 

The preferential right of all lessees to purchase this 
surface expired ninety days after the approval of the 
appraisement of the coal, to wit, on the 26th day of 
November, 1918. It was incumbent upon the Secretary 
of the Interior to advise the lessees of this expiration 
date, and then it was incumbent upon the lessees who 
desired to purchase this surface to make within the 
ninety days the partial payment required under the 
law. 

The Secretary duly notified the appellant of the com¬ 
pletion of the appraisement of the minerals, and as to 
the time within which the first instalment on the pur¬ 
chase price of the surface should be made, and the ap¬ 
pellant in this case deposited with the proper authoriy 
the first two payments which were received and ac¬ 
cepted by the Department and retained by it for a per¬ 
iod of fourteen months and then returned to the ap¬ 
pellant. Whereupon the appellant, as shown by the 
pleadings, then tendered the entire amount of the ap¬ 
praisement of 1912, all of which was rejected and re¬ 
turned. Wlien the Secretary returned the appellant’s 
money the time to make application for this preferen¬ 
tial right had long since expired, and if the Secretary’s 
action is permitted to stand, the clear intention of 
Congress will have been defeated, and this preferential 
right expressly given by an Act of Congress will be 
lost. ' The ninety-day time limit fixed by Congress 
within which the right could be exercised was binding 
upon both the Secretary and the lessees. 

Neither the lessees nor the Secretary could exercise 
any discretion as to this ninety-day limit thus fixed by 
Congress. The Secretary had no more power to accept 
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a payment under this new appraisement at the time the 
appellant's money was returned and it notified that 
such new appraisement had been made, than would a 
purchaser have the right to now demand that he be 
permitted to make his first payment under the Act of 
1912. * 

In view of the history of this legislation in reference 
to the lands of the Choctaw and Chickasaw Nations 
we have not been able to find any well established rule 
of construction which in anywise aids the appellees in 
their contention. On the contrary, the authorities re¬ 
fute every proposition for which appellees are contend¬ 
ing in this case, and sustain the first construction 
placed upon the Act of 1918 as not only the only con¬ 
struction possible, but the only one which would carry 
out the plainly expressed intention of Congress. 

We shall briefly refer to some of these rules. 

United States vs. Goldenberg, 168 U. S., 95,42 L. Ed., 
394, in which Mr. Justice Brewer lays down the fol¬ 
lowing : 


‘ * The primary and general rule of statutory con¬ 
struction is that the intent of the lawmaker is to be 
found in the language that he has used. He is pre¬ 
sumed to know the meaning of words and the rules 
of grammar. The courts have no function of legis¬ 
lation, and simply seek to ascertain the will of the 
legislator. It is true that there are cases in 
which the letter of the statute is not deemed con¬ 
trolling, but the cases are few and exceptional, and 
only arise when there are cogent reasons for be- 
lieving that the letter does not fully and accurately 
disclose the intent. No mere omission, no mere 
failure to provide for contingencies, which it may 
seem wise to have specifically provided for, justify 
any judicial addition to the language of the statute. 



14 


In the case at bar the omission to make specific 
provision for the time of payment does not offend 
the moral sense (Holy Trinity Church vs. United 
States, 143 U. S., 457 (36-226). 

Thompson vs. United States, 246 U.^., 547, 62 L. Ed., 
876, in which case Mr. Justice Clark states as follows: 

‘‘The intention of the Congress is to be sought 
for primarily in the language used, and where this 
expresses an intention reasonably intelligible and 
plain it must be accepted without modification by 
resort to construction or conjecture. Gardner vs. 
Collins, 2 Pet. 58, 59, 7 L. Ed., 347, 356; United 
States vs. Goldenberg, 168 U. S., 95,102, 42 L. Ed., 
394, 398, 18 Sup. Ct. Rep., 3.’^ 

We submit that in arriving at the correct construc¬ 
tion of this statute the remarks made by Honorable 
Charles D. Carter, Chairman of the Committee on 
Indian Affairs, heretofore quoted, are not only perti¬ 
nent but are conclusive as to the intent of Congress 
when it wrote into this law the words ‘ ‘ at the appraised 
value. 

In this connection it should be considered that this 
was not a measure hastily considered and rushed 
through Congress. The report of the proceedings being 
public documents the Court' will take judicial notice 
that the bill was introduced early in the year 1916, and 
the first hearing on it was on March 9, 1916, at which 
time the Governors of the Choctaw and Chickasaw 
Nations, respectively, with their attorneys, were pres¬ 
ent and had inserted into said proceedings a Memorial 
requesting the sale of the Coal Lands and the passage 
of the bill. 
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A second hearing was had before the Committee of 
the House of Representatives on April 14,1916. 

A third hearing was had on June 20, 1916, at which 
hearing there was made a part of the proceedings a 
long review of the bill by Secretary Lane. This bill 
was reported favorably June 29, 1916. 

The bill then went to the Senate, and there were 
hearings before the Senate Committee on Indian 
Affairs at which all interested parties were present, 
and the bill was not finally passed until February 8, 
1918, two years after it was introduced. 

We desire now to call the attention of the Court to 
the case of United States vs. St. Paul Railway Com¬ 
pany, 247 U. S., 310, 62 L. Ed.. 1130, in which Mr. Jus¬ 
tice Pitney says: 

‘Ht is not our purpose to relax the rule that de¬ 
bates in Congress are not appropriate or even re¬ 
liable guides to the meaning of the language of an 
enactment.’^ (Here follows numerous citations.) 
“But the reports of a Committee, including the 
bill as introduced, changes made in the frame of 
the bill in the course of its passage, and statements 
made by the committee chairman in charge of it, 
stand upon a different footing, and may be resorted 
to under proper qualifications.” (Here follows 
numerous citations.) “The remarks of Mr. Lacey, 
and the amendment offered by him, in response to 
an objection urged by another member during the 
debate, were in the nature of a supplementary re ¬ 
port of the committee; and as they related to mat¬ 
ters of common knowledge they may very properly 
• be taken into consideration as throwing light upon 
the meaning of the proviso; and not for the pur¬ 
pose of construing it contrary to its plain terms, 
but in order to remove any ambiguity by pointing 
out the subject-matter of the amendment. This is 
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but an application of the doctrine of the old la\^, 
the mischief, and the remedy. ’ ^ 

The statement of Mr. Carter in answer to the ques¬ 
tion of Mr. Lenroot, was in the nature of a supple¬ 
mental report of the committee, expressly calling at¬ 
tention of Congress to the past legislation upon this 
point and what was meant by the expression ‘‘at its 
appraised value, contained in this bill. 

Let us refer again to this clause to which Mr. Car¬ 
ter's remarks were directed: 

“And that any lessee shall have the preferential 
right * * * to purchase at the appraised 

value any or all of the surface, etc. 

In this connection it must be kept in mind that this 
was one of a series of Acts that had been passed for the 
purpose of aUoting the lands of these Tribes and selling 
those portions of their property which had not been 
allotted, in order to close the estate and finally ad¬ 
minister it by the Government; this was a proceeding 
in which all of the interested parties were agreed and 
trying to accomplish, and the rule that “Statutes are 
construed with reference to statutes in pari materia/^ 
is especially applicable in this case. 

This rule as stated by our United States Supreme 
Court in a long line of decisions, commencing in 1804 
with the case of Pennington vs. Cox, 2 Cranch 33, 2 L. 
Ed., 199, down to the recent cases, is in substance as 
follows: 

• 

“Where there are several statutes relating to 
the same subject, they are all to be considered to¬ 
gether, and one part compared with another in th# 
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construction of any one of the material provisions, 
because, in the absence of contradictory or incon¬ 
sistent provisions, they are supposed to have the 
same object and to pertain to the same system/^ 

The point for which we are contending in this case 
has been repeatedly before the courts. 

Mr. Justice Field in delivering the opinion in the case 
of Quinby vs. Conlan, 104 U. S., 420, 26 L. Ed., 800, lays 
down this rule: 

‘ ‘ It would lead to endless litigation and be fruit¬ 
ful of evil if a supervisory power were vested in 
the courts over the action of the numerous ofl&cers 
of the Land Department, on mere questions of 
fact presented for their determination. It is only 
when those officers have misconstrued the law ap¬ 
plicable to the case, as established before the De¬ 
partment, and thus have denied to parties rights 
which, upon a correct construction, would have 
been conceded to them, or, where misrepresenta¬ 
tions and fraud have been practiced, necessarily 
effecting their judgment, that the courts can, in 
proper proceeding, interfere and refuse to give 
effect to their action. On this subject we have re¬ 
peatedly and with emphasis expressed our opinion, 
and the matter should be deemed settled. Johnson 
vs. Towsley, 13 Wall., 72 (80 U. S., 485); Shepley 
vs. Cowan, 91 U. S., 330-340; Moore vs. Robbins, 
96 U. S., 535.’’ 

The circumstances at the time of enactment of any 
statute may, of course, be considered in arriving at the 
intent of the legislation. 

‘ ‘ There is always a tendency to construe statutes 
in the light in which they appear when the con¬ 
struction is given. It is easy to be wise after we 
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see the result of experience. But in endeavoring 
to ascertain what the Congress of 1862 intended, 
we must, as far as possible, place ourselves in the 
light that Congress enjoyed, look at things as they 
appeared to it, and discover its purpose from the 
language used in connection with the attending 
circumstances. ’ ^ (Platt vs. Union Pacific Railroad, 
98 U. S., 48.) 

Another very clear statement of this rule is found in 
the case of Dewey vs. United States, 178 U. S., 510-520: 
44 L. Ed., 1170. This was a case where there wen* 
strong reasons for placing a strained construction upon 
the plain wording of the statutes, to reward the skiil 
and heroism of those who participated in the Battle oj 
Manila, but the Court, speaking through Mr. Justice 
Harlan, said: 

“It thus appears that Congress, in providing for 
bounty to be paid by the United States on account 
of enemy vessels sunk or otherwise destroyed, by 
any ship or vessel belonging to the United States, 
has never prescribed any other rule than to give 
the smaller amount when the enemy’s vessel was 
of inferior force, and the larger amount when the 
enemy’s vessel was of equal or superior force. We 
are asked to construe the words in the present 
statute ‘One Hundred Dollars if the enemey’s ves¬ 
sel was of inferior force, and of two hundred dol¬ 
lars if of equal or superior force’ to mean just 
what it would mean if the question of the inferi¬ 
ority or superiority of the enemy’s vessel was 
made, by express words, to depend upon the in¬ 
quiry whether it was or was not supported in the 
naval engagement by land batteries, mines and 
torpedoes under the charge of others than those 
having the management of the enemy’s vessel. We 
cannot do that without going far beyond the ob- 
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vious import of the words employed by Congress. 
Of course, our duty is to give effect to the will of 
Congress touching this matter. But we must as¬ 
certain that will from the words Congress has 
chosen to employ, interpreting such words accord¬ 
ing to their ordinary meaningy as well as in the 
light of all circumstances that may fairly he re¬ 
garded as having been within the knowledge of the 
legislative branch of the Government at the time it 
acted on the subject. There is undoubtedly force 
in the suggestion that in regarding officers and 
sailors who have sunk or destroyed the enemy’s 
vessels in a naval engagement it is not unreason¬ 
able that all the difficulties, of every kind, with 
which they were actually confronted when engag¬ 
ing the enemy, should be taken into consideration. 
But that was a matter which we cannot suppose 
was overlooked by Congress; and we are not at 
liberty to hold that it proceeded upon the broad 
basis suggested.” 

In the case of Franklin H. Lane, Secretary of the 
Interior vs. Svan Hoglund, 244 U. S., 174-5, 61 L. Ed., 
1066, Mr. Justice Van Levanter, delivering the opinion 
of the court, says: 

‘‘True, this court always is reluctant to award 
or sustain a writ of mandamus against an execu¬ 
tive officer, and yet cases sometimes arise when it 
is constrained by settled principles of law and the 
exigency of the particular situation to do so. Ken¬ 
dall vs. United States, 12 Pet., 524, 9 L. Ed., 1181; 
United States vs. Schurz, 102 U. S., 378, 26 L. Ed., 
167; Roberts vs. United States, 176 U. S., 221, 44 
L. Ed., 443, 20 Sup. Ct. Rep., 62; Balinger vs. 
United States, 216 U. S., 240, 54 L. Ed., 464,30 Sup. 
Ct. Rep., 338. And see Noble vs. Union River 
Logging Co., 147 U. S., 165, 37 L. Ed., 123,13 Sup. 
Ct. Rep., 271; American School of Magnetic Heal- 
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ing vs. McAnnulty, 187 U. S., 94, 47 L. Ed., 90, 
23 Sup. Ct. Kep., 33. This, we think, is such a case. 
As quite opposite we excerpt the following from 
the unanimous opinion in Roberts vs. United 
States, 176 U. S., 221, 231, 44 L. Ed., 443, 447, 20 
Sup. Ct. Rep., 376. 

‘‘Unless the writ of mandamus is to become 
practically valueless, and is to be refused even 
where a public officer is commanded to do a par¬ 
ticular act by virtue of a particular statute, this 
writ should be granted. Every statute to some ex¬ 
tent requires construction by the public officer 
whose duties may be defined therein. Such officer 
must read the law, and he must therefore, in a 
certain sense, construe it, in order to form a judg¬ 
ment from its language what duty he is directed 
by the statute to perform. But that does not neces¬ 
sarily and in all cases make the duty of the officer 
anything other than a purely ministerial one. If 
the law directed him to perform an act in regard 
to which no discretion is committed to him, and in 
which, upon the facts existing, he is bound to per¬ 
form, then that act is ministerial, although depend¬ 
ing upon a statute which requires, in some degree, 
a construction of its language by the officer. Unless 
this be so, the value of this writ is very greatly im¬ 
paired. Every executive officer whose duty is 
plainly devolved upon him by statute might refuse 
to perform it, and when his refusal is brought be¬ 
fore the court he might successfully plead that the 
performance of the duty involved the construction 
of a statute by him, and, therefore, it was not min¬ 
isterial, and the court would, on that account, be 
powerless to give relief. Such a limitation of the 
powers of the court, we think, would be most unfor¬ 
tunate, as it would relieve from judicial super¬ 
vision all executive officers in the performance of 
their duties, whenever they should plead that the 
duty required of them arose upon the construction 
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of a statute, no matter how plain its language, nor 
how plainly they violated their duty in refusing to 
perform the act required. 

“We therefore conclude that the Court of Ap¬ 
peals rightly directed that the writ be granted. ’ ^ 

In the discussion of the lower court counsel for the 
Government cited Fisher vs. Grand Rapids Timber 
Company, 39 App. D. C., 436; Red River Lumber Com¬ 
pany vs. Fisher, 39 App. D. C., 181; 0 ’Brien vs. Lane, 
40 App. D. C., 493; Hendel vs. Lane, 45 App. D. C., 389; 
Keusch vs Lane, 47 App. D. C., 577; Ness vs. Fisher, 
233 U. S., 683, and Alaska Smokeless Coal Company vs. 
Lane 250 U. S., 549, and the Court cites the recent case 
of United States ex rel., Hall vs. Payne, reported in V. 
29, Washington Law Reporter 133, and not yet reported 
in the official edition of the Supreme Court Reports. 

In the first place in almost all of these cases the re¬ 
lators sought to compel the action of the Secretary of 
the Interior with relation to the execution of instru¬ 
ments of titles to public lands of the United States 
claimed to have been equitably acquired by the rela¬ 
tors under certain stated facts, and are all quoted by 
the appellees here to sustain the proposition that where, 
in the exercise of his official duties, particularly with 
relation to the public lands and their acquisition, the 
Secretary of the Interior is called upon to interpret 
statutes of the United States, and the construction he 
places upon them, though adverse to the relators, is a 
possible one, that the Court will not interfere to compel 
him to adopt a construction which he has thus indi¬ 
cated to be contrary to his judgment in the execution 
of a duty imposed upon him by law. 

It is unnecessary for us to analyze the cases above 
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cited, because with this statement of the law and of the 
jurisdiction of the courts we find no fault. Our con¬ 
tention is, as heretofore stated, that in the instant case 
no room is left by the statute for any legally possible 
construction by the Secretary of the Interior except 
that contended for by the appellant. It is earnestly 
and confidently asserted that when the Act of 1918, 
giving the lessees the preferential right indicated is 
read in connection with the Act of 1912, both being on 
the same subject, relating to the same subject-matter, 
and providing rights with reference to the same sub¬ 
ject-matter, there can be no doubt either of the meaning 
of the Act itself or of the intention of Congress in its 
enactment. 

The appellees took the position in the court below that 
if, as a matter of fact, there had never been an ap¬ 
praisement of this land, the clause which in the Act of 
1918 granted the right to purchase ‘‘at the appraised 
price ’ ^ would justify or even require an appraisement, 
although the Act contained no express words of direc¬ 
tion further to that effect. This would be so if in fact 
no appraisement had been made. In that event, the 
words of the Act could refer to nothing except an ap¬ 
praisement to be made in the future. But an appraise¬ 
ment had been made. It had been made by express 
direction and authority of Congress, and Congress 
knew it. It had been made under the direction of the 
Secretary of the Interior, and the Secretary officially 
knew that it had been made. It was an existing fact 
brought about by the action of Congress, and recorded 
in the public records of the Indian Office of the United 
States. It had been published under authority of the 
Department of the Interior and widely distributed. 
Every Indian allottee and every lessee knew of it, and 
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these facts will neither be denied nor disputed by the 
appellees. The existence of this appraisement, known 
to Congress, to the Secretary of the Interior, and to 
every person directly or indirectly interested, is the 
fact that relieves the use of the words ‘^appraised 
value in the Act of 1918 of any possible ambiguity. 
It is inconceivable that Congress could have referred to 
anything else in the Act when it used these words. This 
view is fortified and strengthened when the Court’s at¬ 
tention is called to the way the original appraisal was 
made. Under the Act of 1912 a classification and ap¬ 
praisal was required to be made within six months of 
the date of its passage, to be sworn to by the appraisers 
and to be approved by the Secretary of the Interior; 
the Secretary was authorized to prescribe such rules, 
regulations, terms and conditions not inconsistent with 
the Act as he might deem necessary to carry out its 
provisions and there was directly appropriated out of 
the funds belonging to the Choctaw and Chickasaw 
Tribes of Indians the sum of $50,000.00 to pay the ex¬ 
penses of the classification, appraisement and sales 
provided for by the Act. 

In view of the fact that the Act of 1918 does not au¬ 
thorize the expenditure of a dollar of the funds of these 
Indians, held in trust by the United States, for the pur¬ 
pose of the new appraisement, does not provide for it 
being made, sworn to, approved or made a matter of 
record in the Department, it seems to us, with all due 
respect to the opinion of the Secretary of the Interior 
and of the Court below, to be too plain for argument, 
that the only appraisement Congress could possibly 
have meant in the Act of 1918 was the appraisement al¬ 
ready made under its specific direction and authority. 

The Court below seems to have based its decision. 


# 
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in part at least, upon the theory that by the petition for 
mandamus the appellant has sought to compel the spe¬ 
cific execution of a contract with the United States, and 
seems to have conceived the position of the appellant 
to be that of a prospective purchaser from the United 
States of public lands owned by the United States who 
had tendered the purchase price and had been refused 
a proper instrument of conveyance, and who sought to 
compel the specific performance of the contract of sale 
by compelling the United States through its proper 
representative to execute such conveyance. It would not 
by us be denied for a moment that no Court as yet has 
been given jurisdiction to compel the United States to 
a specific performance of its contracts. If the relation 
of the relator with the United States was that of a party 
to a contract executed on the one part and refusal of 
execution made upon the other, this petition would 
never have been brought. Under the theory heretofore 
referred to and the Acts of Congress recited, the ap¬ 
pellant was given the preferential right to purchase 
lands belonging to the* Indians named, and the deed or 
patent conveying the lands so purchased was required 
to be approved by the Secretary of the Interior before 
delivery by the acting authorities of the two nations. 

The alienation of these Indian lands could be in no 
other way. The Indians were not sui juris. They were 
legally incompetent to convey except with the approval 
of the Secretary of the Interior, and the Secretary’s 
approval was required in order that there should be no 
doubt that the Indians would receive the price at which 
the law authorized the lands to be sold and that the 
deeds of conveyance contained those restrictions upon 
the fee which the law provided for the benefit of the 
Indians and of all other parties. 
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The mere statement of this contention so completely 
negatives the idea that the specific performance of a 
contract obligation was sought against the Secretary 
of the Interior, or against the United States, through 
the Secretary of the Interior, that no further comment 
is needed. The case referred to by the Court below, 
that of Levey vs. Stockslager, 129 U. S., 470, was a 
suit to compel the Commissioner of the General Land 
Ofiice to execute certain muniments of title to certain 
public lands owned by the United States, the relator 
contending that the provisions of the Act of Congress 
under which she came amounted to a contract between 
the United States and herself which she sought to 
compel the United States to observe. 

It is quite impossible for us to see how the Court 
below could have stated with reference to the appellant 
in the instant case as follows: 

‘‘In essence, it seems to the court, the relator’s 
position in this regard is, that it had entered into 
a binding contract with the United States for the 
acquisition of certain land, the power of its dispo¬ 
sition, if not its ownership, being in the United 
States, to be exercised, if at all, it is true, by desig¬ 
nated officers of the United States Government.” 

The appellant sought to exercise a preferential right 
lo purchase given it directly by congressional authority. 
It has been refused, by the action of the Secretary of 
the Interior, both the right and the opportunity to ex¬ 
ercise the preferential right given it by the Act. If its 
preferential right was accorded it, and the purchase 
price of its property were accepted by the Secretary 
of the Interior as guardian for the Indians, there could 
be little doubt that the Indian respondents could be 
compelled by mandamus proceedings to do that which 
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the law required them to do under these circumstances, 
to wit, to execute the conveyance contemplated by the 
Act. 

Can there be any doubt that if this conveyance had 
been made in accordance with the statute and contained 
the reservations commanded by law, and the purchase 
price had been paid, that the approval of the Secretary 
of the Interior to the same would be other than a purely 
ministerial act! The effort of the appellant is to be 
permitted to exercise a preferential right, not to com¬ 
pel the execution of a contract. Until he is accorded 
by proper authority the right to purchase at the ap¬ 
praised value, as provided by the Act of 1912, no con- 
tractural relations exist between him and any of the 
appellees. 

If it be possible for the Court to sustain and render 
effective the plain intention of Congress as expressed 
in the Acts of 1912 and 1918, it surely seems that the 
Court will be sedulous so to do in the instant case. 
Eelying upon the action of the Secretary of the Inter¬ 
ior which appeared to it to be plain law, and in accord¬ 
ance with the expressed intention of Congress the ap¬ 
pellant made its partial payments upon the surface 
lands which it had a preferential right to purchase, and 
thereafter purchased the coal deposits thereunder, 
which it would not have done had the ruling of the 
Secretary been otherwise. 

Relying upon the validity of the Secretary's action it 
made wide and extensive improvements on the surface 
land so purchased to develop its property. This action 
would never have been taken nor these expenditures in¬ 
curred had the appellant been possessed of only a lease¬ 
hold interest, and not of the preferential right to ac¬ 
quire the fee to all intents and purposes. The action 
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of the Secretary of the Interior in reversing hii first 
decision is not authorized by the law, and is arbitrary 
and capricious in that it disregards the completely 
manifested intention of Congress in the premises. 

The present attitude of the Secretary compels the 
appellant either to pay an unauthorized and much 
larger price for the surface lands, or lose the perma¬ 
nent improvements it has placed upon them, and the 
doubt still remains as to whether or not, even should 
the appellant comply with these conditions, his prefer¬ 
ential right would thereby be established. If the ap¬ 
pellant cannot buy the surface lands as provided in the 
Act of 1918, at the appraisal made in 1912, as is sup¬ 
posed was its right, then it is in a position of having 
purchased the coal deposits irrevocably on the assump¬ 
tion that it had the right to purchase the surface neces¬ 
sary to make the coal deposits available at the price 
fixed by Congressional action. 

The Court will at once see the great injustice the ap¬ 
pellant has suffered, and the greater injustice it will be 
subjected to if the attitude of the Secretary be sus¬ 
tained. The meaning and intent of the Act of Congress 
is so plain and the discussion in the House of Repre¬ 
sentatives is so illuminating as to this meaning and in¬ 
tention that the appellant feels no hesitation in urging 
upon the Court the propriety and necessity of compel¬ 
ling the Secretary of the Interior and the Tribal officers, 
appellees, to perform the duty cast upon them by the 
Act of 1918. 

Respectfully submitted. 

Fuller, Porter & Fuller, 

James W. Beller, . 

Conrad H. Syme, 

Attorneys for Appellant, 
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In the Court of Appeals of the District of 

Columbia. 


October Term, 1921. 


United States ex rel . McAlester- 
Edwards Coal Company 

V, 

Albert B. Fall, Secretary of 
the Interior; Douglas H. John¬ 
son, Governor of the Chickasaw 
Nation; and William T. Semple, 
Principal Chief of the Choctaw 
Nation. 


APPEAL FROM THE SUPREME COURT OF THE DISTRICT 

OF COLUMBIA. 


BRIEF FOR APPELLEES. 

The court below refused a writ of mandamus to 
compel the acceptance of appellant's tender of an 
alleged purchase price for certain land and the de¬ 
livery of a patent effecting the conveyance of all the 
right, title, estate, and interest of the Choctaw and 
Chickasaw Nations of Indians in the land, excepting 
the coal and asphalt deposits, and relator brings the 
case here on appeal. The issue below was on demur- 
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rer to the respondents^ answer. Appellant stood on 
its demurrer, which the court overruled, and judg¬ 
ment was entered. 

THE CASE. 

The material facts are fully stated in the memo- 

0 

randum opinion of the trial court (Record, pp. 29-35) 
The appellant for several years has been engaged, as 
lessee, in coal mining operations on the lands in 
controversy. By an act of Congress approved Feb¬ 
ruary 19, 1912 (37 Stat., 67), the company was au¬ 
thorized to purchase at the appraised value, and upon 
certain terms, a sufficient amount of the surface of 
the land covered by its leases to embrace improve¬ 
ments actually used in mining operations up to 5 
per cent of the surface; or, in the discretion of the 
Secretary, the amount might be enlarged to 10 per 
cent of the surface, etc. There was a limit to the 
time within which the right to purchase might be 
exercised. The land was appraised. The appellant 

t 

failed to apply for the purchase of the surface within 
the designated time and the right lapsed. Thereafter, 
and on February 8, 1918, Congress passed an act 
providing for the sale of the coal and asphalt de¬ 
posits in the segregated mineral land of these Na¬ 
tions and provided specifically for the appraisement 
of those deposits. The bill leading to that act was ' 
pending for something like two years (see appel¬ 
lant’s brief, pp. 14-15). The original bill was con¬ 
fined to the subject matter indicated by its title— 
^^An act providing for the sale of the coal and as¬ 
phalt deposits in the segregated mineral land in the 
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Choctaw and Chickasaw Nations, Oklahoma but 
the legislative history of the bill shows that after it 
was practically complete in its present form, a 
representative of the mining lessees appeared before 
the House Committee and proposed a number of 
saving clauses especially beneficial to the lessees. 
The Committee adopted the suggestions, but instead 
of appropriately distributing them through the bill, 
grouped them in the bill in section 4. The rest of 
the bill was not revised so as to conform to the new 
provisions. Discrepancies naturally exist. In sec¬ 
tion 4 we find the language about which this case, 
on its merits, turns: 

and that any lessee shall have the preference 
right, provided the same is exercised within 
90 days after the approval of the completion 
of the appraisement of the minerals as herein 
provided, to purchase at the appraised valiie 
any or all of the surface of the lands lying 
within such lease held by him and heretofore 
reserved by order of the Secretary of the 
Interior and upon the terms as above provided. 

Section 6 of the act authorizes the Secretary to 
prescribe ^^such rules, regulations, terms, and con¬ 
ditions not inconsistent with this act, as he may 
deem necessary to carry out its provisions,^’ and 
section 8 of the act makes an appropriation of 
$60,000 out of the tribal funds ^^to pay expenses of 
appraisement, advertisement, and sale.” 

After the passage of this act, the appellant pur¬ 
chased the coal contents of certain land covered by 
its leases, at the appraised valuation. It also, on 
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November 6, 1918, sought to purchase the surface of 
the land involved in this action. It made an initial 
payment of $2,291.76 to the Superintendent of the 
Five Civilized Tribes (Record, p. 7), but this sum 
was estimated on the basis of the 1912 appraisement, 
which was $9,050.53. 

Now the Secretary had caused a new appraisement 
to be made of the surface lands (Record, p. 26). 
Manifestly there had been a material increase in the 
value of agricultural lands since 1912. In 1918 we 
were at war and the court will judicially notice the 
fact that the value of producing land was enhanced. 
In these Indian nations alone the surface authorized 
to be sold increased about $300,000 in value; that is, 
the appraisement of 1918 was that much in excess of 
the appraisement of 1912 (Record, p. 27). The 
particular land here involved was appraised at 
$20,482.60 in 1918. 

The appellant claimed a right under the act of 
1918 to buy at the 1912 figures. The argument was, 
and is, that the act authorized the sale ^^at the ap¬ 
praised value that there had been an appraised 
value'/ set in 1912; that the act of 1918 did not 
specifically call for a new appraisement; that there¬ 
fore the later act used the phrase descriptively and 
meant the appraised value of 1912. The trial court 
(Record, pp. 31-32) states the developing situation 
in these words: 

It is apparent from the pleadings that at 
the time this payment was made conflicting 
opinions respecting the basis of the price for 
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which a purchase could be made were in 
existence. These conflicting opinions were- 
evidently then under further consideration 
by the respondent Secretary of the Interior. 
It further appears, however, as an undenied 
fact, that the Secretary- of the Interior caused 
the relator to be informed, under date of 
November 20, 1918, that its purchase would 
be based upon the earlier appraisement. 
The respondents in their answer, with proper 
candor, state that the action of the Secretary 
of the Interior under which the relator under¬ 
took to become the purchaser of the surface 
lands in question under the earlier appraise¬ 
ment ^^was taken upon the view that the 
appraisement referred to in the act of 1918 
was, by a proper construction, the appraise¬ 
ment theretofore made under said act of 
1912^^ and that it was pursuant thereto that 
the relator tendered as the purchase price the 
amount based upon the 1912 and not the 1918 
appraisement. The respondents further aver, 
however, that this action took place without 
notice to the Choctaw and Chickasaw Nations 
or either of them, and when their representa¬ 
tives learned of it due protest was promptly 
made on behalf of said Nations to the Secre¬ 
tary of the Interior, upon the ground that the 
same was unauthorized by any proper con¬ 
struction of the act of February 8, 1918. 
That the Secretary took cognizance of the 
protest and a hearing was had thereon at 
which the protestants appeared by their 
duly authorized representatives, and the rela¬ 
tor and the respondent Secretary, after hear- 



ing oral arguments and after consideration 
of written briefs filed in behalf of each party, 
considered the act of February 8, 1918, as 
authorizing the later appraisement and ^‘re¬ 
quiring the sale of said land thereunder, and 
he sustained the protests and directed, among 
other things, that the relator’s application 
to purchase said lands should be disapproved 
in its entirety and that all money paid there¬ 
under should be returned to it. That there¬ 
after, upon the application of the relator and 
other lessees occup^dng a similar status, a re¬ 
hearing was allowed and the whole matter 
again considered by the Secretary of the 
Interior who, as a result, adhered to his prior 
ruling, and reaffirmed his decision holding that 
the relator and others in a similar status were 
entitled to purchase such surface lands under 
the act of 1918 only under the appraisement 
made subsequently to said act. 

So the case comes to this: The Secretary was called 
upon to administer a statute. At the outset he was 
confronted by a problem in construction. At one 
time he inclined to the view appellant advances; 
then, after two very thorough hearings attended by 
the vitally interested parties, where the subject mat¬ 
ter was exhaustively discussed and considered, and 
the views of all ascertained, he came to the conclu¬ 
sion that the proper construction of the act of 1918 
authorized him to make the new appraisement and 
justified him in requiring the payment of a purchase 
price based on that appraisal rather than the one 
made earlier and under entirely different conditions. 
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Was that construction impossible; wholly un¬ 
reasonable; arbitrary to the extent of justifying the 
interference of the court? Do the pleadings disclose 
a situation where the court may properly push the 
Secretary aside, discard his construction of the stat¬ 
ute, take his place, and proceed with the administra¬ 
tion of the act according to its conception of what the 
statute means—if, indeed, it should differ from that 
of the Secretary? 

ABGUMENT. 

Our contention is that the Secretary's ultimate 
construction is correct; and, going less far, that in 
any event it is a possible, a reasonable, construction, 
with which the court will not interfere even if, were 
it sitting as an appellate tribunal, it should, on 
review, deem the construction an erroneous one. 

The act of 1912 authorized a sale at a price to be 
fixed by appraisal and gave lessee 60 days within 
which to purchase at those figures. The appellant 
did not purchase. 

Six years later, with conditions vastly changed 
and these particular lands worth more than double 
what they were in 1912, Congress again puts them 
on the market. 

There is no contention in the record that the 
appellant failed to purchase in 1912 because the 
price was then too high and if that were the fact, 
its main significance would be that in 1918 the value 
of the lands had substantially increased. 
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Congress was looking after the interests of its 
wards. It is to be assumed that in its legislation of 
1918 it had an eye single to the Indians^ welfare. Is 
it possible that, in the stress of war and with agricul¬ 
tural products so pushed to its height as to lift in 
value all land available for cultivation way above 
its former market price, Congress deliberately put 
its wards^ land on the market at prices less than half 
its value; and not on the open market either, but on 
a market wherein certain parties with special interests 
. had a right to appropriate the land to the exclusion 
of all others. 

It will, indeed, take a strong case to persuade any 

t 

court that such was the legislative intention. Assum¬ 
ing that the language ^^at the appraised value 
might refer to a former appraisal or might refer to 
an appraisal which it was understood would be had, 
so that the element of doubt is present, a familiar 
rule of construction would require the resolution of 
the doubt in favor of the Indian. Alaska Pacific 
Fisheries v. United States (248 U. S., 87); Choate v. 
Trappj (244 U. S., 665, 675). 

Congress had no information as to what the land 
was worth in 1918, although obviously it was worth 
more than it was in 1912. If Congress intended to sell 
the land, regardless of its actual market value, at an 
out-of-date and inadequate price, why didn^t it say 
so? Why did it not specifically provide that the 
lessee would have the right to purchase at the price 
theretofore fixed by appraisement, i. e., the appraise¬ 
ment of 1912? It could readily have avoided any 
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ambiguity or language susceptible of another mean¬ 
ing; but it used language equally appropriate to a 
prospective appraisal. If, as a matter of fact, there 
had never been any appraisal, the language actually 
used would be sufficient, first, to authorize and require 
an appraisement to be made, and, second, to authorize 
a sale only upon the basis of such an appraisement. 
As a matter of common sense, of course that could be 
the only thing such a statute could mean; and the 
absence of specific provision for such an appraisement 
would have presented no administrative difficulties 
whatever. 

So we have here a statute which, without resort 
to extraneous matter, could mean just one thing; 
the sale of the surface at a price to be fixed by appraise¬ 
ment. Nowhere in the act is there reference to any 
former appraisement as a fact. No ambiguity exists 
unless you go outside and lug something else in. If 
it is not an abuse of language to use the word am¬ 
biguity in connection with it, it is quite accurate to 
say that there certainly is no inherent ambiguity. 

Let the facts about the case be restated at this 
point: 

The title shows the original intention to have been 
merely to provide for the sale of certain mineral con¬ 
tents; that specific provision for appraisal was pro¬ 
vided ; that later in the bill appears a section author¬ 
izing the sale of the surface at the appraised value,*' 
without any reference to any antecedent appraisal, 
no particular “appraised valuebeing indicated at 
ail, although the scheme of sale of mineral elsewhere 
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authorized clearly contemplates a prospective ap¬ 
praisal and a disposition of property on that basis; 
that the act empowers the Secretary to make rules, 
etc., necessary to carry out the act, and finally fur¬ 
nishes an authorization to use tribal funds for pay¬ 
ment of expenses of “appraisement, advertisement, 
and sale,^^ the language of appropriation in no way. 
being confined to any particular item held for sale 
under the act. 

We ask: Viewing this language alone, can there be 
any doubt that in that act, standing by itself, the 
Secretary was given ample power to cause an appraise¬ 
ment of the surface to be made before he did, or could, 
sell an acre of it? 

Now what makes the meaning of the act doubtful? 

Parties desiring the land, and of course at as 
low a price as they can get it, go outside the express 
terms of the act, dig up and bring in the fact that 
six years ago under another act the surface had 
been appraised and for 60 days was offered for 
sale at those appraised figures. The right so to 
purchase had been extinct a matter of six years 
or so. But, they say, Congress meant to give 
them the right to purchase at those figures. 

To prove that this is so they go to the legisla¬ 
tive history of the bill. They say they ought to 
know what the bill means because the item was 
injected into the bill at the instance of their own 
representative. Undoubtedly it was their scheme 
to acquire this land at the 1912 appraisement in 
1918 because it was a good business proposition, 
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the land having increased in value. And to clinch 
matters they point to what occurred ‘ in debate: * 
They call attention to what the gentleman in charge 
of the bill said, i. e., that the law (1912) gave them 
(the lessees) the right to purchase at a value then 
fixed by appraisal, that they evidently thought 
it had been appraised too high, and this act merely 
continiied the right ‘‘to purchase at the appraised 
value given in the act of 1912.^^ He thought it did 
not change existing law in any particular. When 
asked what was the purpose then he explained 
that it was inserted out of an abundance of caution 
“so that nothing in this law would repeal the right 
of the lessee to purchase that land.^^ 

How illuminating! As already shown the right to 
purchase conferred by the act of 1912 had long ago 
ceased. Without new enabling legislation these 
parties, could not purchase an inch of this ground. 
Far from tepealing the right to purchase, the act of 
1918 created a new right to purchase and it is in 
assertion of this right, not any right under the act 
of 1912, that the appellant is now in court. 

We deal, consequently, with a new grant of right; 
a privilege conferred on a lessee—a privilege he did 
not have unless Congress specifically granted it in 
the new act. In granting it Congress was dealing 
with land belonging to two Indian nations with a 
reversionary interest in the United States. The rule, 
uf course, is that a grant of properl^y, franchises, or 
privileges in which the Government has an interest 
must be construed strictly in favor of the public 
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interest, nothing passing except what is granted in 
clear and explicit terms. Coosaw Mining Company 
V. South Carolina (144 U. 8., 650); Water Company 
V. Knoxville (200 U. S., 22, 34); Blair v. Chicago (201 
U. 8., 400); City of Mitchell v. Dakota Central Tele¬ 
phone Company (246 U. 8., 296); Bradley v. Railroad 
Company (21 Conn., 294, 306). 

Now assume that an ambiguity exists in this case— 
and that can be ^assumed only after we have con¬ 
sidered facts not mentioned in the act, the act not 
being on its face ambiguous and uncertain—Con¬ 
gress meant either to grant a new privilege of pur¬ 
chase at a new appraisement or at an old appraise¬ 
ment; the one being favorable to the public (Indian) 
interest; the other to the private interest which was 
responsible for the legislation. We now quote from 
Blair v. Chicago, supra, at page 471: 

It may be that the very ambiguity of the 
act was the means of securing its passage. 
Legislative grants of this character should be 
in such unequivocal forms of expression that 
the legislative mind may be distinctly im¬ 
pressed with their character and importance, 
in order that the privileges may be intelli¬ 
gently granted or properly withheld. It is a 
matter of common knowledge that grants of 
this character are usually prepared by those 
interested in them and submitted to the leg¬ 
islature with a view to obtaining from such 
body the most liberal grant of privileges 
which they are willing to give. This is one 
of the many reasons why they are to be 
strictly construed. 
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The court then proceeded to cite the Dartmouth 
College case (4 Wheat. 518) and others, and quoted 
the following from Slidell v. Grandjean (111 U. S., 
412,438), where it was declared to be a wise doctrine, 
as it serves to defeat any purpose concealed by the 
skillful use of terms, to accomplish something not 
apparent on the face of the act, and thus sanctions 
only open dealing with legislative bodies.’’ 

Without multiplying words and authority we may 
sum up the rules in the words employed in Note, 136 
Cyc. 1177: 

The reason assigned for the rule is that the 
grant is supposed to be made at the solicita- 
tion of the grantee and to be drawn up by him 
or his agents, and therefore the words used are 
to be treated as those of the grantee; and this 
rule of construction is a wholesome safeguard 
of the interests of the public against any at¬ 
tempt of the grantee by the insertion of am¬ 
biguous language, to secure what could not be 
obtained in clear and express terms. 

The language inserted at the instance of the lessees 
was such as to fool the gentleman in charge of the 
bill. If the debate quoted on appellant’s brief at 
pages 6 and 7 serves any useful purpose at all, it is to 
show that one member at least was suspicious about 
the purpose and meaning of the language in section 4. 
He was led by the chairman, himself misled, to be¬ 
lieve that the language did not change existing law 
in any particular. If language had been used so as 
to make it unavoidably apparent that this was new 
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legislation and did change the law so that Congress 
was in fact selling in 1918 at 1912 prices, could these 
schemers have secured what they now assert they 
did? 

That the statute is one which grants property, 
franchises, and privileges seems sufficiently clear 
without argiunent. It authorizes the lessees to buy 
these lands at the appraised value, whatever that 
may be. There is no authority for the purchase of 
these lands by anyone else, and the privilege extended 
to the lessees is one which they may or may not 
exercise in their own discretion without competition. 
If it be held that the valuation is to be based on the 
old appraisement, they will be accorded the addi¬ 
tional privilege of buying the lands at about one-half 
what they are actually worth as shown by the new 
appraisement. 

That the right to buy these lands at less than their 
actual value is one in which the Government has an 
interest is equally clear. The lands belong to the 
Choctaw and Chickasaw Nations of Indians. Under 
the law the Government manages their entire estate 
as their guardian. The public, therefore, is vitally 
concerned in whether the property is properly disposed 
of. 

Assuming that standing alone section 4 is ambig¬ 
uous resort to legislative debate is a pretty uncer¬ 
tain means of ascertaining a collective intent of the 
l^islators. In United States v. Freight Association 
(166 U. S., 290 at p. 319) the court said: 
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Looking simply at the history of the bill 
from the time it was introduced in the Senate 
until it was finally passed, it would be impos¬ 
sible to say what were the views of the majority 
of the members of each House in relation to 
the meaning of the act. It can not be said 
that a majority of both Houses did not agree 
with Senator Hoar in his view as to the con¬ 
struction to be given to the act as it passed 
the Senate. All that can be determined from 
the debates and reports is that various mem¬ 
bers have various views, and we are left to 
determine the meaning of this act, as we 
determine the meaning of other acts, from the 
language used therein. 

All that can be said of this debate is that we have 
a case of the blind leading the blind, and if it be that 
the chairman thought they were legislating into the 
bill the 1912 appraisement it is equally evident that 
he was laboring under a fundamental misconception 
of the situation. 

However appropriate it may be to resort to the 
legislative history of an act in the case of patent 
inherent ambiguity, we confidently submit that it 
has nowhere been held that it is permissible to go to 
the legislative record in order to create an ambiguity 
or to inject an element of doubt as to the meaning of 
perfectly plain language. The very fact that in this 
case the appellant has found it necessary to do this, 
and to build the entire case upon it, is at least the 
strongest evidence that there was something in the 
act the true meaning of which the Secretary had to 
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develop in order to permit him to perform his duties 
in administration of it. This court and the Supreme 
Court have held over and over again that where the 
Secretary is called upon to administer a statute it is 
competent for him to construe it, and if his construc¬ 
tion is a possible one, albeit not the correct one, in 
the courts^ opinion, the courts may not interfere 
through mandamus. It is carrying coals to New¬ 
castle to bring the array of such decisions to your 
attention. The best expression is to be found in the 
case of United States ex rel. Hall v. Payne (254 U. S., 
343): 

He (i. e., the Secretary) could not administer 
or apply the act without construing it, and its 
construction involved the exercise of judg¬ 
ment and discretion. The view for which the 
relator contends was not so obviously and 
certainly right as to make it plainly the duty 
of the Secretary to give effect to it. The 
relator, therefore, is not entitled to a writ of 
mandamus. 

How can it be said that the appellant’s contention 
is so obviously and certainly right as to make it 
the duty of the Secretary to give effect to it when 
it resorts to sources available only in the case where 
a statute is obviously ambiguous? We submit that 
the court below correctly disposed of this phase of 
the case where (Record, p. 35) he said: 

Can it be said that in this case the decision 
of the respondent Secretary of the Interior 
was arbitrary or capricious, or that it did not 
rest upon a possible construction of the act 
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of February 8, 1918? On the contrary, this 
court is of opinion that as the facts are now 
before it, there was nothing arbitrary or 
capricious about the respondent's action. 
These facts indicate that he gave great con¬ 
sideration to the question and as a result 
thereof performed a duty which in its per¬ 
formance required him to reverse a previously 
held view of the construction of a statute. 
And that his latest construction of the act is 
at least a possible one, seems clear to the 
court, and being so, under the authority of 
the Hall case, this court has no power, in a 
proceeding in mandamus, to review his opin¬ 
ion and to reverse his decision, if indeed, this 
court was of the opinion that he was not 
mistaken in his construction about which, 
however, the court is not to be understood as 
intimating its own view if it has one. 

In so far as the appellant's case rests on the theory 
that a contractual situation developed from the 
recited facts, we think the court below correctly 
disposed of that contention on the authority of 
Levey v. Stockslager (129 U. S. 470). 

The judgment below should be affirmed. 

C. Edward Wright, 

Attorney for Appellee, 

Edwin S. Booth, 

Solicitor, of Counsel. 
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